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TITLE VI

COMMON RULES ON COMPETITION, TAXATION AND APPROXIMATION OF

LAWS

CHAPTER 1

RULES ON COMPETITION

SECTION 1

RULES APPLYING TO UNDERTAKINGS

Article 81

1. The following shall be prohibited as incompatible with the common market: all

agreements between undertakings, decisions by associations of undertakings and

concerted practices which may affect trade between Member States and which have as

their object or effect the prevention, restriction or distortion of competition within the

common market, and in particular those which:

(a) directly or indirectly fix purchase or selling prices or any other trading conditions;

(b) limit or control production, markets, technical development, or investment;

(c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent transactions with other trading parties,

thereby placing them at a competitive disadvantage;

(e) make the conclusion of contracts subject to acceptance by the other parties of

supplementary obligations which, by their nature or according to commercial usage,

have no connection with the subject of such contracts.

2. Any agreements or decisions prohibited pursuant to this article shall be automatically

void.

3. The provisions of paragraph 1 may, however, be declared inapplicable in the case of:

- any agreement or category of agreements between undertakings,

- any decision or category of decisions by associations of undertakings,

- any concerted practice or category of concerted practices,

which contributes to improving the production or distribution of goods or to promoting

technical or economic progress, while allowing consumers a fair share of the resulting

benefit, and which does not:

(a) impose on the undertakings concerned restrictions which are not indispensable to the

attainment of these objectives;

(b) afford such undertakings the possibility of eliminating competition in respect of a

substantial part of the products in question.



Article 82

Any abuse by one or more undertakings of a dominant position within the common

market or in a substantial part of it shall be prohibited as incompatible with the common

market in so far as it may affect trade between Member States.

Such abuse may, in particular, consist in:

(a) directly or indirectly imposing unfair purchase or selling prices or other unfair

trading conditions;

(b) limiting production, markets or technical development to the prejudice of consumers;

(c) applying dissimilar conditions to equivalent transactions with other trading parties,

thereby placing them at a competitive disadvantage;

(d) making the conclusion of contracts subject to acceptance by the other parties of

supplementary obligations which, by their nature or according to commercial usage,

have no connection with the subject of such contracts.

Article 83

1. The appropriate regulations or directives to give effect to the principles set out in

Articles 81 and 82 shall be laid down by the Council, acting by a qualified majority on a

proposal from the Commission and after consulting the European Parliament.

2. The regulations or directives referred to in paragraph 1 shall be designed in particular:

(a) to ensure compliance with the prohibitions laid down in Article 81(1) and in Article

82 by making provision for fines and periodic penalty payments;

(b) to lay down detailed rules for the application of Article 81(3), taking into account the

need to

(c) to define, if need be, in the various branches of the economy, the scope of the

provisions of Articles 81 and 82;

(d) to define the respective functions of the Commission and of the Court of Justice in

applying the provisions laid down in this paragraph;

(e) to determine the relationship between national laws and the provisions contained in

this section or adopted pursuant to this article.

Article 84

Until the entry into force of the provisions adopted in pursuance of Article 83, the

authorities in Member States shall rule on the admissibility of agreements, decisions and

concerted practices and on abuse of a dominant position in the common market in

accordance with the law of their country and with the provisions of Article 81, in

particular paragraph 3, and of Article 82.



Article 85

1. Without prejudice to Article 84, the Commission shall ensure the application of the

principles laid down in Articles 81 and 82. On application by a Member State or on its

own initiative, and in cooperation with the competent authorities in the Member States,

which shall give it their assistance, the Commission shall investigate cases of suspected

infringement of these principles. If it finds that there has been an infringement, it shall

propose appropriate measures to bring it to an end.

2. If the infringement is not brought to an end, the Commission shall record such

infringement of the principles in a reasoned decision. The Commission may publish its

decision and authorise Member States to take the measures, the conditions and details of

which it shall determine, needed to remedy the situation.

Article 86

1. In the case of public undertakings and undertakings to which Member States grant

special or exclusive rights, Member States shall neither enact nor maintain in force any

measure contrary to the rules contained in this Treaty, in particular to those rules

provided for in Article 12 and Articles 81 to 89.

2. Undertakings entrusted with the operation of services of general economic interest or

having the character of a revenue-producing monopoly shall be subject to the rules

contained in this Treaty, in particular to the rules on competition, in so far as the

application of such rules does not obstruct the performance, in law or in fact, of the

particular tasks assigned to them. The development of trade must not be affected to such

an extent as would be contrary to the interests of the Community.

3. The Commission shall ensure the application of the provisions of this Article and shall,

where necessary, address appropriate directives or decisions to Member States.
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Council Regulation (EC) No 1/2003
of 16 December 2002

on the implementation of the rules on competition laid down in Articles 81 and 82 of the Treaty
(Text with EEA relevance)

Council Regulation (EC) No 1/2003

of 16 December 2002

on the implementation of the rules on competition laid down in Articles 81 and 82 of the Treaty

(Text with EEA relevance)

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Article 83 thereof,

Having regard to the proposal from the Commission(1),

Having regard to the opinion of the European Parliament(2),

Having regard to the opinion of the European Economic and Social Committee(3),

Whereas:

(1) In order to establish a system which ensures that competition in the common market is not distorted,
Articles 81 and 82 of the Treaty must be applied effectively and uniformly in the Community. Council
Regulation No 17 of 6 February 1962, First Regulation implementing Articles 81 and 82(4) of the Treaty(5),
has allowed a Community competition policy to develop that has helped to disseminate a competition culture
within the Community. In the light of experience, however, that Regulation should now be replaced by
legislation designed to meet the challenges of an integrated market and a future enlargement of the
Community.

(2) In particular, there is a need to rethink the arrangements for applying the exception from the prohibition on
agreements, which restrict competition, laid down in Article 81(3) of the Treaty. Under Article 83(2)(b) of
the Treaty, account must be taken in this regard of the need to ensure effective supervision, on the one
hand, and to simplify administration to the greatest possible extent, on the other.

(3) The centralised scheme set up by Regulation No 17 no longer secures a balance between those two
objectives. It hampers application of the Community competition rules by the courts and competition
authorities of the Member States, and the system of notification it involves prevents the Commission from
concentrating its resources on curbing the most serious infringements. It also imposes considerable costs on
undertakings.

(4) The present system should therefore be replaced by a directly applicable exception system in which the
competition authorities and courts of the Member States have the power to apply not only Article 81(1) and
Article 82 of the Treaty, which have direct applicability by virtue of the case-law of the Court of Justice of
the European Communities, but also Article 81(3) of the Treaty.

(5) In order to ensure an effective enforcement of the Community competition rules and at the same time the
respect of fundamental rights of defence, this Regulation should regulate the burden of proof under Articles
81 and 82 of the Treaty. It should be for the party or the authority alleging an infringement of Article
81(1) and Article 82 of the Treaty to prove the existence thereof to the required legal standard. It should be
for the undertaking or association of undertakings invoking the benefit of a defence against a finding of an
infringement to demonstrate to the
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required legal standard that the conditions for applying such defence are satisfied. This Regulation affects
neither national rules on the standard of proof nor obligations of competition authorities and courts of the
Member States to ascertain the relevant facts of a case, provided that such rules and obligations are
compatible with general principles of Community law.

(6) In order to ensure that the Community competition rules are applied effectively, the competition authorities
of the Member States should be associated more closely with their application. To this end, they should be
empowered to apply Community law.

(7) National courts have an essential part to play in applying the Community competition rules. When deciding
disputes between private individuals, they protect the subjective rights under Community law, for example by
awarding damages to the victims of infringements. The role of the national courts here complements that of
the competition authorities of the Member States. They should therefore be allowed to apply Articles 81 and
82 of the Treaty in full.

(8) In order to ensure the effective enforcement of the Community competition rules and the proper functioning
of the cooperation mechanisms contained in this Regulation, it is necessary to oblige the competition
authorities and courts of the Member States to also apply Articles 81 and 82 of the Treaty where they apply
national competition law to agreements and practices which may affect trade between Member States. In
order to create a level playing field for agreements, decisions by associations of undertakings and concerted
practices within the internal market, it is also necessary to determine pursuant to Article 83(2)(e) of the
Treaty the relationship between national laws and Community competition law. To that effect it is necessary
to provide that the application of national competition laws to agreements, decisions or concerted practices
within the meaning of Article 81(1) of the Treaty may not lead to the prohibition of such agreements,
decisions and concerted practices if they are not also prohibited under Community competition law. The
notions of agreements, decisions and concerted practices are autonomous concepts of Community
competition law covering the coordination of behaviour of undertakings on the market as interpreted by the
Community Courts. Member States should not under this Regulation be precluded from adopting and
applying on their territory stricter national competition laws which prohibit or impose sanctions on unilateral
conduct engaged in by undertakings. These stricter national laws may include provisions which prohibit or
impose sanctions on abusive behaviour toward economically dependent undertakings. Furthermore, this
Regulation does not apply to national laws which impose criminal sanctions on natural persons except to the
extent that such sanctions are the means whereby competition rules applying to undertakings are enforced.

(9) Articles 81 and 82 of the Treaty have as their objective the protection of competition on the market. This
Regulation, which is adopted for the implementation of these Treaty provisions, does not preclude Member
States from implementing on their territory national legislation, which protects other legitimate interests
provided that such legislation is compatible with general principles and other provisions of Community law.
In so far as such national legislation pursues predominantly an objective different from that of protecting
competition on the market, the competition authorities and courts of the Member States may apply such
legislation on their territory. Accordingly, Member States may under this Regulation implement on their
territory national legislation that prohibits or imposes sanctions on acts of unfair trading practice, be they
unilateral or contractual. Such legislation pursues a specific objective, irrespective of the actual or presumed
effects of such acts on competition on the market. This is particularly the case of legislation which prohibits
undertakings from imposing on their trading partners, obtaining or attempting to obtain from them terms and
conditions that are unjustified, disproportionate or without consideration.

(10) Regulations such as 19/65/EEC(6), (EEC) No 2821/71(7), (EEC) No 3976/87(8), (EEC) No 1534/91(9), or
(EEC) No 479/92(10) empower the Commission to apply Article 81(3) of the Treaty
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by Regulation to certain categories of agreements, decisions by associations of undertakings and concerted
practices. In the areas defined by such Regulations, the Commission has adopted and may continue to adopt
so called "block" exemption Regulations by which it declares Article 81(1) of the Treaty inapplicable to
categories of agreements, decisions and concerted practices. Where agreements, decisions and concerted
practices to which such Regulations apply nonetheless have effects that are incompatible with Article 81(3)
of the Treaty, the Commission and the competition authorities of the Member States should have the power
to withdraw in a particular case the benefit of the block exemption Regulation.

(11) For it to ensure that the provisions of the Treaty are applied, the Commission should be able to address
decisions to undertakings or associations of undertakings for the purpose of bringing to an end infringements
of Articles 81 and 82 of the Treaty. Provided there is a legitimate interest in doing so, the Commission
should also be able to adopt decisions which find that an infringement has been committed in the past even
if it does not impose a fine. This Regulation should also make explicit provision for the Commission's power
to adopt decisions ordering interim measures, which has been acknowledged by the Court of Justice.

(12) This Regulation should make explicit provision for the Commission's power to impose any remedy, whether
behavioural or structural, which is necessary to bring the infringement effectively to an end, having regard
to the principle of proportionality. Structural remedies should only be imposed either where there is no
equally effective behavioural remedy or where any equally effective behavioural remedy would be more
burdensome for the undertaking concerned than the structural remedy. Changes to the structure of an
undertaking as it existed before the infringement was committed would only be proportionate where there is
a substantial risk of a lasting or repeated infringement that derives from the very structure of the
undertaking.

(13) Where, in the course of proceedings which might lead to an agreement or practice being prohibited,
undertakings offer the Commission commitments such as to meet its concerns, the Commission should be
able to adopt decisions which make those commitments binding on the undertakings concerned. Commitment
decisions should find that there are no longer grounds for action by the Commission without concluding
whether or not there has been or still is an infringement. Commitment decisions are without prejudice to the
powers of competition authorities and courts of the Member States to make such a finding and decide upon
the case. Commitment decisions are not appropriate in cases where the Commission intends to impose a
fine.

(14) In exceptional cases where the public interest of the Community so requires, it may also be expedient for
the Commission to adopt a decision of a declaratory nature finding that the prohibition in Article 81 or
Article 82 of the Treaty does not apply, with a view to clarifying the law and ensuring its consistent
application throughout the Community, in particular with regard to new types of agreements or practices
that have not been settled in the existing case-law and administrative practice.

(15) The Commission and the competition authorities of the Member States should form together a network of
public authorities applying the Community competition rules in close cooperation. For that purpose it is
necessary to set up arrangements for information and consultation. Further modalities for the cooperation
within the network will be laid down and revised by the Commission, in close cooperation with the Member
States.

(16) Notwithstanding any national provision to the contrary, the exchange of information and the use of such
information in evidence should be allowed between the members of the network even where the information
is confidential. This information may be used for the application of Articles 81 and 82 of the Treaty as well
as for the parallel application of national competition law, provided that the latter application relates to the
same case and does not lead to a different
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outcome. When the information exchanged is used by the receiving authority to impose sanctions on
undertakings, there should be no other limit to the use of the information than the obligation to use it for
the purpose for which it was collected given the fact that the sanctions imposed on undertakings are of the
same type in all systems. The rights of defence enjoyed by undertakings in the various systems can be
considered as sufficiently equivalent. However, as regards natural persons, they may be subject to
substantially different types of sanctions across the various systems. Where that is the case, it is necessary
to ensure that information can only be used if it has been collected in a way which respects the same level
of protection of the rights of defence of natural persons as provided for under the national rules of the
receiving authority.

(17) If the competition rules are to be applied consistently and, at the same time, the network is to be managed
in the best possible way, it is essential to retain the rule that the competition authorities of the Member
States are automatically relieved of their competence if the Commission initiates its own proceedings. Where
a competition authority of a Member State is already acting on a case and the Commission intends to initiate
proceedings, it should endeavour to do so as soon as possible. Before initiating proceedings, the Commission
should consult the national authority concerned.

(18) To ensure that cases are dealt with by the most appropriate authorities within the network, a general
provision should be laid down allowing a competition authority to suspend or close a case on the ground
that another authority is dealing with it or has already dealt with it, the objective being that each case should
be handled by a single authority. This provision should not prevent the Commission from rejecting a
complaint for lack of Community interest, as the case-law of the Court of Justice has acknowledged it may
do, even if no other competition authority has indicated its intention of dealing with the case.

(19) The Advisory Committee on Restrictive Practices and Dominant Positions set up by Regulation No 17 has
functioned in a very satisfactory manner. It will fit well into the new system of decentralised application. It
is necessary, therefore, to build upon the rules laid down by Regulation No 17, while improving the
effectiveness of the organisational arrangements. To this end, it would be expedient to allow opinions to be
delivered by written procedure. The Advisory Committee should also be able to act as a forum for
discussing cases that are being handled by the competition authorities of the Member States, so as to help
safeguard the consistent application of the Community competition rules.

(20) The Advisory Committee should be composed of representatives of the competition authorities of the
Member States. For meetings in which general issues are being discussed, Member States should be able to
appoint an additional representative. This is without prejudice to members of the Committee being assisted
by other experts from the Member States.

(21) Consistency in the application of the competition rules also requires that arrangements be established for
cooperation between the courts of the Member States and the Commission. This is relevant for all courts of
the Member States that apply Articles 81 and 82 of the Treaty, whether applying these rules in lawsuits
between private parties, acting as public enforcers or as review courts. In particular, national courts should
be able to ask the Commission for information or for its opinion on points concerning the application of
Community competition law. The Commission and the competition authorities of the Member States should
also be able to submit written or oral observations to courts called upon to apply Article 81 or Article 82
of the Treaty. These observations should be submitted within the framework of national procedural rules and
practices including those safeguarding the rights of the parties. Steps should therefore be taken to ensure
that the Commission and the competition authorities of the Member States are kept sufficiently well informed
of proceedings before national courts.

© An extract from a JUSTIS database
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(22) In order to ensure compliance with the principles of legal certainty and the uniform application of the
Community competition rules in a system of parallel powers, conflicting decisions must be avoided. It is
therefore necessary to clarify, in accordance with the case-law of the Court of Justice, the effects of
Commission decisions and proceedings on courts and competition authorities of the Member States.
Commitment decisions adopted by the Commission do not affect the power of the courts and the
competition authorities of the Member States to apply Articles 81 and 82 of the Treaty.

(23) The Commission should be empowered throughout the Community to require such information to be
supplied as is necessary to detect any agreement, decision or concerted practice prohibited by Article 81 of
the Treaty or any abuse of a dominant position prohibited by Article 82 of the Treaty. When complying
with a decision of the Commission, undertakings cannot be forced to admit that they have committed an
infringement, but they are in any event obliged to answer factual questions and to provide documents, even
if this information may be used to establish against them or against another undertaking the existence of an
infringement.

(24) The Commission should also be empowered to undertake such inspections as are necessary to detect any
agreement, decision or concerted practice prohibited by Article 81 of the Treaty or any abuse of a dominant
position prohibited by Article 82 of the Treaty. The competition authorities of the Member States should
cooperate actively in the exercise of these powers.

(25) The detection of infringements of the competition rules is growing ever more difficult, and, in order to
protect competition effectively, the Commission's powers of investigation need to be supplemented. The
Commission should in particular be empowered to interview any persons who may be in possession of
useful information and to record the statements made. In the course of an inspection, officials authorised by
the Commission should be empowered to affix seals for the period of time necessary for the inspection.
Seals should normally not be affixed for more than 72 hours. Officials authorised by the Commission should
also be empowered to ask for any information relevant to the subject matter and purpose of the inspection.

(26) Experience has shown that there are cases where business records are kept in the homes of directors or
other people working for an undertaking. In order to safeguard the effectiveness of inspections, therefore,
officials and other persons authorised by the Commission should be empowered to enter any premises where
business records may be kept, including private homes. However, the exercise of this latter power should be
subject to the authorisation of the judicial authority.

(27) Without prejudice to the case-law of the Court of Justice, it is useful to set out the scope of the control
that the national judicial authority may carry out when it authorises, as foreseen by national law including as
a precautionary measure, assistance from law enforcement authorities in order to overcome possible
opposition on the part of the undertaking or the execution of the decision to carry out inspections in
non-business premises. It results from the case-law that the national judicial authority may in particular ask
the Commission for further information which it needs to carry out its control and in the absence of which
it could refuse the authorisation. The case-law also confirms the competence of the national courts to
control the application of national rules governing the implementation of coercive measures.

(28) In order to help the competition authorities of the Member States to apply Articles 81 and 82 of the Treaty
effectively, it is expedient to enable them to assist one another by carrying out inspections and other
fact-finding measures.

(29) Compliance with Articles 81 and 82 of the Treaty and the fulfilment of the obligations imposed on
undertakings and associations of undertakings under this Regulation should be enforceable
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by means of fines and periodic penalty payments. To that end, appropriate levels of fine should also be laid
down for infringements of the procedural rules.

(30) In order to ensure effective recovery of fines imposed on associations of undertakings for infringements that
they have committed, it is necessary to lay down the conditions on which the Commission may require
payment of the fine from the members of the association where the association is not solvent. In doing so,
the Commission should have regard to the relative size of the undertakings belonging to the association and
in particular to the situation of small and medium-sized enterprises. Payment of the fine by one or several
members of an association is without prejudice to rules of national law that provide for recovery of the
amount paid from other members of the association.

(31) The rules on periods of limitation for the imposition of fines and periodic penalty payments were laid down
in Council Regulation (EEC) No 2988/74(11), which also concerns penalties in the field of transport. In a
system of parallel powers, the acts, which may interrupt a limitation period, should include procedural steps
taken independently by the competition authority of a Member State. To clarify the legal framework,
Regulation (EEC) No 2988/74 should therefore be amended to prevent it applying to matters covered by this
Regulation, and this Regulation should include provisions on periods of limitation.

(32) The undertakings concerned should be accorded the right to be heard by the Commission, third parties
whose interests may be affected by a decision should be given the opportunity of submitting their
observations beforehand, and the decisions taken should be widely publicised. While ensuring the rights of
defence of the undertakings concerned, in particular, the right of access to the file, it is essential that
business secrets be protected. The confidentiality of information exchanged in the network should likewise
be safeguarded.

(33) Since all decisions taken by the Commission under this Regulation are subject to review by the Court of
Justice in accordance with the Treaty, the Court of Justice should, in accordance with Article 229 thereof
be given unlimited jurisdiction in respect of decisions by which the Commission imposes fines or periodic
penalty payments.

(34) The principles laid down in Articles 81 and 82 of the Treaty, as they have been applied by Regulation No
17, have given a central role to the Community bodies. This central role should be retained, whilst
associating the Member States more closely with the application of the Community competition rules. In
accordance with the principles of subsidiarity and proportionality as set out in Article 5 of the Treaty, this
Regulation does not go beyond what is necessary in order to achieve its objective, which is to allow the
Community competition rules to be applied effectively.

(35) In order to attain a proper enforcement of Community competition law, Member States should designate and
empower authorities to apply Articles 81 and 82 of the Treaty as public enforcers. They should be able to
designate administrative as well as judicial authorities to carry out the various functions conferred upon
competition authorities in this Regulation. This Regulation recognises the wide variation which exists in the
public enforcement systems of Member States. The effects of Article 11(6) of this Regulation should apply
to all competition authorities. As an exception to this general rule, where a prosecuting authority brings a
case before a separate judicial authority, Article 11(6) should apply to the prosecuting authority subject to
the conditions in Article 35(4) of this Regulation. Where these conditions are not fulfilled, the general rule
should apply. In any case, Article 11(6) should not apply to courts insofar as they are acting as review
courts.

(36) As the case-law has made it clear that the competition rules apply to transport, that sector should be made
subject to the procedural provisions of this Regulation. Council Regulation No 141 of 26 November 1962
exempting transport from the application of Regulation No 17(12) should
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therefore be repealed and Regulations (EEC) No 1017/68(13), (EEC) No 4056/86(14) and (EEC) No
3975/87(15) should be amended in order to delete the specific procedural provisions they contain.

(37) This Regulation respects the fundamental rights and observes the principles recognised in particular by the
Charter of Fundamental Rights of the European Union. Accordingly, this Regulation should be interpreted and
applied with respect to those rights and principles.

(38) Legal certainty for undertakings operating under the Community competition rules contributes to the
promotion of innovation and investment. Where cases give rise to genuine uncertainty because they present
novel or unresolved questions for the application of these rules, individual undertakings may wish to seek
informal guidance from the Commission. This Regulation is without prejudice to the ability of the
Commission to issue such informal guidance,

HAS ADOPTED THIS REGULATION:

CHAPTER I

PRINCIPLES

Article 1

Application of Articles 81 and 82 of the Treaty

1. Agreements, decisions and concerted practices caught by Article 81(1) of the Treaty which do not satisfy
the conditions of Article 81(3) of the Treaty shall be prohibited, no prior decision to that effect being
required.

2. Agreements, decisions and concerted practices caught by Article 81(1) of the Treaty which satisfy the
conditions of Article 81(3) of the Treaty shall not be prohibited, no prior decision to that effect being required.

3. The abuse of a dominant position referred to in Article 82 of the Treaty shall be prohibited, no prior
decision to that effect being required.

Article 2

Burden of proof

In any national or Community proceedings for the application of Articles 81 and 82 of the Treaty, the burden
of proving an infringement of Article 81(1) or of Article 82 of the Treaty shall rest on the party or the
authority alleging the infringement. The undertaking or association of undertakings claiming the benefit of
Article 81(3) of the Treaty shall bear the burden of proving that the conditions of that paragraph are fulfilled.

Article 3

Relationship between Articles 81 and 82 of the Treaty and national competition laws

1. Where the competition authorities of the Member States or national courts apply national competition law to
agreements, decisions by associations of undertakings or concerted practices within the meaning
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of Article 81(1) of the Treaty which may affect trade between Member States within the meaning of that
provision, they shall also apply Article 81 of the Treaty to such agreements, decisions or concerted practices.
Where the competition authorities of the Member States or national courts apply national competition law to
any abuse prohibited by Article 82 of the Treaty, they shall also apply Article 82 of the Treaty.

2. The application of national competition law may not lead to the prohibition of agreements, decisions by
associations of undertakings or concerted practices which may affect trade between Member States but which
do not restrict competition within the meaning of Article 81(1) of the Treaty, or which fulfil the conditions of
Article 81(3) of the Treaty or which are covered by a Regulation for the application of Article 81(3) of the
Treaty. Member States shall not under this Regulation be precluded from adopting and applying on their
territory stricter national laws which prohibit or sanction unilateral conduct engaged in by undertakings.

3. Without prejudice to general principles and other provisions of Community law, paragraphs 1 and 2 do not
apply when the competition authorities and the courts of the Member States apply national merger control laws
nor do they preclude the application of provisions of national law that predominantly pursue an objective
different from that pursued by Articles 81 and 82 of the Treaty.

CHAPTER II

POWERS

Article 4

Powers of the Commission

For the purpose of applying Articles 81 and 82 of the Treaty, the Commission shall have the powers provided
for by this Regulation.

Article 5

Powers of the competition authorities of the Member States

The competition authorities of the Member States shall have the power to apply Articles 81 and 82 of the
Treaty in individual cases. For this purpose, acting on their own initiative or on a complaint, they may take the
following decisions:

- requiring that an infringement be brought to an end,

- ordering interim measures,

- accepting commitments,

- imposing fines, periodic penalty payments or any other penalty provided for in their national law.

Where on the basis of the information in their possession the conditions for prohibition are not met they may
likewise decide that there are no grounds for action on their part.
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Article 6

Powers of the national courts

National courts shall have the power to apply Articles 81 and 82 of the Treaty.

CHAPTER III

COMMISSION DECISIONS

Article 7

Finding and termination of infringement

1. Where the Commission, acting on a complaint or on its own initiative, finds that there is an infringement of
Article 81 or of Article 82 of the Treaty, it may by decision require the undertakings and associations of
undertakings concerned to bring such infringement to an end. For this purpose, it may impose on them any
behavioural or structural remedies which are proportionate to the infringement committed and necessary to
bring the infringement effectively to an end. Structural remedies can only be imposed either where there is no
equally effective behavioural remedy or where any equally effective behavioural remedy would be more
burdensome for the undertaking concerned than the structural remedy. If the Commission has a legitimate
interest in doing so, it may also find that an infringement has been committed in the past.

2. Those entitled to lodge a complaint for the purposes of paragraph 1 are natural or legal persons who can
show a legitimate interest and Member States.

Article 8

Interim measures

1. In cases of urgency due to the risk of serious and irreparable damage to competition, the Commission,
acting on its own initiative may by decision, on the basis of a prima facie finding of infringement, order
interim measures.

2. A decision under paragraph 1 shall apply for a specified period of time and may be renewed in so far this
is necessary and appropriate.

Article 9

Commitments

1. Where the Commission intends to adopt a decision requiring that an infringement be brought to an end and
the undertakings concerned offer commitments to meet the concerns expressed to them by the Commission in
its preliminary assessment, the Commission may by decision make those commitments binding on the
undertakings. Such a decision may be adopted for a specified period and shall conclude that there are no
longer grounds for action by the Commission.

© An extract from a JUSTIS database

Latitude-pgj
Where the Commission intends to adopt a decision requiring that an infringement be brought to an end andthe undertakings concerned offer commitments to meet the concerns expressed to them by the Commission inits preliminary assessment, the Commission may by decision make those commitments binding on theundertakings.



32003R0001 Official Journal L 001 , 04/01/2003 P. 0001 - 0025 10

2. The Commission may, upon request or on its own initiative, reopen the proceedings:

(a) where there has been a material change in any of the facts on which the decision was based;

(b) where the undertakings concerned act contrary to their commitments; or

(c) where the decision was based on incomplete, incorrect or misleading information provided by the parties.

Article 10

Finding of inapplicability

Where the Community public interest relating to the application of Articles 81 and 82 of the Treaty so requires,
the Commission, acting on its own initiative, may by decision find that Article 81 of the Treaty is not
applicable to an agreement, a decision by an association of undertakings or a concerted practice, either because
the conditions of Article 81(1) of the Treaty are not fulfilled, or because the conditions of Article 81(3) of the
Treaty are satisfied.

The Commission may likewise make such a finding with reference to Article 82 of the Treaty.

CHAPTER IV

COOPERATION

Article 11

Cooperation between the Commission and the competition authorities of the Member States

1. The Commission and the competition authorities of the Member States shall apply the Community
competition rules in close cooperation.

2. The Commission shall transmit to the competition authorities of the Member States copies of the most
important documents it has collected with a view to applying Articles 7, 8, 9, 10 and Article 29(1). At the
request of the competition authority of a Member State, the Commission shall provide it with a copy of other
existing documents necessary for the assessment of the case.

3. The competition authorities of the Member States shall, when acting under Article 81 or Article 82 of the
Treaty, inform the Commission in writing before or without delay after commencing the first formal
investigative measure. This information may also be made available to the competition authorities of the other
Member States.

4. No later than 30 days before the adoption of a decision requiring that an infringement be brought to an end,
accepting commitments or withdrawing the benefit of a block exemption Regulation, the competition authorities
of the Member States shall inform the Commission. To that effect, they shall provide the Commission with a
summary of the case, the envisaged decision or, in the absence thereof, any other document indicating the
proposed course of action. This information may also be made available to the competition authorities of the
other Member States. At the request of the Commission, the acting competition authority shall make available to
the Commission other documents it holds which are necessary for the assessment of the case. The information
supplied to the Commission may be made available to the competition authorities of the other Member States.
National competition authorities may also exchange between themselves information necessary for the
assessment of a case
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that they are dealing with under Article 81 or Article 82 of the Treaty.

5. The competition authorities of the Member States may consult the Commission on any case involving the
application of Community law.

6. The initiation by the Commission of proceedings for the adoption of a decision under Chapter III shall
relieve the competition authorities of the Member States of their competence to apply Articles 81 and 82 of the
Treaty. If a competition authority of a Member State is already acting on a case, the Commission shall only
initiate proceedings after consulting with that national competition authority.

Article 12

Exchange of information

1. For the purpose of applying Articles 81 and 82 of the Treaty the Commission and the competition
authorities of the Member States shall have the power to provide one another with and use in evidence any
matter of fact or of law, including confidential information.

2. Information exchanged shall only be used in evidence for the purpose of applying Article 81 or Article 82 of
the Treaty and in respect of the subject-matter for which it was collected by the transmitting authority.
However, where national competition law is applied in the same case and in parallel to Community competition
law and does not lead to a different outcome, information exchanged under this Article may also be used for
the application of national competition law.

3. Information exchanged pursuant to paragraph 1 can only be used in evidence to impose sanctions on natural
persons where:

- the law of the transmitting authority foresees sanctions of a similar kind in relation to an infringement of
Article 81 or Article 82 of the Treaty or, in the absence thereof,

- the information has been collected in a way which respects the same level of protection of the rights of
defence of natural persons as provided for under the national rules of the receiving authority. However, in this
case, the information exchanged cannot be used by the receiving authority to impose custodial sanctions.

Article 13

Suspension or termination of proceedings

1. Where competition authorities of two or more Member States have received a complaint or are acting on
their own initiative under Article 81 or Article 82 of the Treaty against the same agreement, decision of an
association or practice, the fact that one authority is dealing with the case shall be sufficient grounds for the
others to suspend the proceedings before them or to reject the complaint. The Commission may likewise reject
a complaint on the ground that a competition authority of a Member State is dealing with the case.

2. Where a competition authority of a Member State or the Commission has received a complaint against an
agreement, decision of an association or practice which has already been dealt with by another competition
authority, it may reject it.
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Article 14

Advisory Committee

1. The Commission shall consult an Advisory Committee on Restrictive Practices and Dominant Positions prior
to the taking of any decision under Articles 7, 8, 9, 10, 23, Article 24(2) and Article 29(1).

2. For the discussion of individual cases, the Advisory Committee shall be composed of representatives of the
competition authorities of the Member States. For meetings in which issues other than individual cases are
being discussed, an additional Member State representative competent in competition matters may be appointed.
Representatives may, if unable to attend, be replaced by other representatives.

3. The consultation may take place at a meeting convened and chaired by the Commission, held not earlier than
14 days after dispatch of the notice convening it, together with a summary of the case, an indication of the
most important documents and a preliminary draft decision. In respect of decisions pursuant to Article 8, the
meeting may be held seven days after the dispatch of the operative part of a draft decision. Where the
Commission dispatches a notice convening the meeting which gives a shorter period of notice than those
specified above, the meeting may take place on the proposed date in the absence of an objection by any
Member State. The Advisory Committee shall deliver a written opinion on the Commission's preliminary draft
decision. It may deliver an opinion even if some members are absent and are not represented. At the request of
one or several members, the positions stated in the opinion shall be reasoned.

4. Consultation may also take place by written procedure. However, if any Member State so requests, the
Commission shall convene a meeting. In case of written procedure, the Commission shall determine a time-limit
of not less than 14 days within which the Member States are to put forward their observations for circulation
to all other Member States. In case of decisions to be taken pursuant to Article 8, the time-limit of 14 days is
replaced by seven days. Where the Commission determines a time-limit for the written procedure which is
shorter than those specified above, the proposed time-limit shall be applicable in the absence of an objection by
any Member State.

5. The Commission shall take the utmost account of the opinion delivered by the Advisory Committee. It shall
inform the Committee of the manner in which its opinion has been taken into account.

6. Where the Advisory Committee delivers a written opinion, this opinion shall be appended to the draft
decision. If the Advisory Committee recommends publication of the opinion, the Commission shall carry out
such publication taking into account the legitimate interest of undertakings in the protection of their business
secrets.

7. At the request of a competition authority of a Member State, the Commission shall include on the agenda of
the Advisory Committee cases that are being dealt with by a competition authority of a Member State under
Article 81 or Article 82 of the Treaty. The Commission may also do so on its own initiative. In either case,
the Commission shall inform the competition authority concerned.

A request may in particular be made by a competition authority of a Member State in respect of a case where
the Commission intends to initiate proceedings with the effect of Article 11(6).

The Advisory Committee shall not issue opinions on cases dealt with by competition authorities of the Member
States. The Advisory Committee may also discuss general issues of Community competition law.
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Article 15

Cooperation with national courts

1. In proceedings for the application of Article 81 or Article 82 of the Treaty, courts of the Member States
may ask the Commission to transmit to them information in its possession or its opinion on questions
concerning the application of the Community competition rules.

2. Member States shall forward to the Commission a copy of any written judgment of national courts deciding
on the application of Article 81 or Article 82 of the Treaty. Such copy shall be forwarded without delay after
the full written judgment is notified to the parties.

3. Competition authorities of the Member States, acting on their own initiative, may submit written observations
to the national courts of their Member State on issues relating to the application of Article 81 or Article 82 of
the Treaty. With the permission of the court in question, they may also submit oral observations to the national
courts of their Member State. Where the coherent application of Article 81 or Article 82 of the Treaty so
requires, the Commission, acting on its own initiative, may submit written observations to courts of the
Member States. With the permission of the court in question, it may also make oral observations.

For the purpose of the preparation of their observations only, the competition authorities of the Member States
and the Commission may request the relevant court of the Member State to transmit or ensure the transmission
to them of any documents necessary for the assessment of the case.

4. This Article is without prejudice to wider powers to make observations before courts conferred on
competition authorities of the Member States under the law of their Member State.

Article 16

Uniform application of Community competition law

1. When national courts rule on agreements, decisions or practices under Article 81 or Article 82 of the Treaty
which are already the subject of a Commission decision, they cannot take decisions running counter to the
decision adopted by the Commission. They must also avoid giving decisions which would conflict with a
decision contemplated by the Commission in proceedings it has initiated. To that effect, the national court may
assess whether it is necessary to stay its proceedings. This obligation is without prejudice to the rights and
obligations under Article 234 of the Treaty.

2. When competition authorities of the Member States rule on agreements, decisions or practices under Article
81 or Article 82 of the Treaty which are already the subject of a Commission decision, they cannot take
decisions which would run counter to the decision adopted by the Commission.

CHAPTER V

POWERS OF INVESTIGATION

Article 17

Investigations into sectors of the economy and into types of agreements

© An extract from a JUSTIS database

Latitude-pgj
Member States shall forward to the Commission a copy of any written judgment of national courts decidingon the application of Article 81 or Article 82 of the Treaty.

Latitude-pgj
courts of the Member Statesmay ask the Commission to transmit to them information in its possession or its opinion on questionsconcerning the application of the Community competition rules.

Latitude-pgj
Competition authorities of the Member States, acting on their own initiative, may submit written observationsto the national courts of their Member State on issues relating to the application of Article 81 or Article 82 ofthe Treaty.

Latitude-pgj
For the purpose of the preparation of their observations only, the competition authorities of the Member Statesand the Commission may request the relevant court of the Member State to transmit or ensure the transmissionto them of any documents necessary for the assessment of the case.

Latitude-pgj
Where the coherent application of Article 81 or Article 82 of the Treaty sorequires, the Commission, acting on its own initiative, may submit written observations to courts of theMember States.

Latitude-pgj
When national courts rule on agreements, decisions or practices under Article 81 or Article 82 of the Treatywhich are already the subject of a Commission decision, they cannot take decisions running counter to thedecision adopted by the Commission.

Latitude-pgj
must also avoid giving decisions which would conflict with adecision contemplated by the Commission in proceedings it has initiated. To that effect, the national court mayassess whether it is necessary to stay its proceedings.

Latitude-pgj
competition authorities of the Member States rule on agreements, decisions or practices under Article81 or Article 82 of the Treaty which are already the subject of a Commission decision, they cannot takedecisions which would run counter to the decision adopted by the Commission.

Latitude-pgj
Investigations into sectors of the economy and into types of agreements



32003R0001 Official Journal L 001 , 04/01/2003 P. 0001 - 0025 14

1. Where the trend of trade between Member States, the rigidity of prices or other circumstances suggest that
competition may be restricted or distorted within the common market, the Commission may conduct its inquiry
into a particular sector of the economy or into a particular type of agreements across various sectors. In the
course of that inquiry, the Commission may request the undertakings or associations of undertakings concerned
to supply the information necessary for giving effect to Articles 81 and 82 of the Treaty and may carry out
any inspections necessary for that purpose.

The Commission may in particular request the undertakings or associations of undertakings concerned to
communicate to it all agreements, decisions and concerted practices.

The Commission may publish a report on the results of its inquiry into particular sectors of the economy or
particular types of agreements across various sectors and invite comments from interested parties.

2. Articles 14, 18, 19, 20, 22, 23 and 24 shall apply mutatis mutandis.

Article 18

Requests for information

1. In order to carry out the duties assigned to it by this Regulation, the Commission may, by simple request or
by decision, require undertakings and associations of undertakings to provide all necessary information.

2. When sending a simple request for information to an undertaking or association of undertakings, the
Commission shall state the legal basis and the purpose of the request, specify what information is required and
fix the time-limit within which the information is to be provided, and the penalties provided for in Article 23
for supplying incorrect or misleading information.

3. Where the Commission requires undertakings and associations of undertakings to supply information by
decision, it shall state the legal basis and the purpose of the request, specify what information is required and
fix the time-limit within which it is to be provided. It shall also indicate the penalties provided for in Article 23
and indicate or impose the penalties provided for in Article 24. It shall further indicate the right to have the
decision reviewed by the Court of Justice.

4. The owners of the undertakings or their representatives and, in the case of legal persons, companies or
firms, or associations having no legal personality, the persons authorised to represent them by law or by their
constitution shall supply the information requested on behalf of the undertaking or the association of
undertakings concerned. Lawyers duly authorised to act may supply the information on behalf of their clients.
The latter shall remain fully responsible if the information supplied is incomplete, incorrect or misleading.

5. The Commission shall without delay forward a copy of the simple request or of the decision to the
competition authority of the Member State in whose territory the seat of the undertaking or association of
undertakings is situated and the competition authority of the Member State whose territory is affected.

6. At the request of the Commission the governments and competition authorities of the Member States shall
provide the Commission with all necessary information to carry out the duties assigned to it by this Regulation.
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Article 19

Power to take statements

1. In order to carry out the duties assigned to it by this Regulation, the Commission may interview any natural
or legal person who consents to be interviewed for the purpose of collecting information relating to the
subject-matter of an investigation.

2. Where an interview pursuant to paragraph 1 is conducted in the premises of an undertaking, the
Commission shall inform the competition authority of the Member State in whose territory the interview takes
place. If so requested by the competition authority of that Member State, its officials may assist the officials
and other accompanying persons authorised by the Commission to conduct the interview.

Article 20

The Commission's powers of inspection

1. In order to carry out the duties assigned to it by this Regulation, the Commission may conduct all necessary
inspections of undertakings and associations of undertakings.

2. The officials and other accompanying persons authorised by the Commission to conduct an inspection are
empowered:

(a) to enter any premises, land and means of transport of undertakings and associations of undertakings;

(b) to examine the books and other records related to the business, irrespective of the medium on which they
are stored;

(c) to take or obtain in any form copies of or extracts from such books or records;

(d) to seal any business premises and books or records for the period and to the extent necessary for the
inspection;

(e) to ask any representative or member of staff of the undertaking or association of undertakings for
explanations on facts or documents relating to the subject-matter and purpose of the inspection and to
record the answers.

3. The officials and other accompanying persons authorised by the Commission to conduct an inspection shall
exercise their powers upon production of a written authorisation specifying the subject matter and purpose of
the inspection and the penalties provided for in Article 23 in case the production of the required books or other
records related to the business is incomplete or where the answers to questions asked under paragraph 2 of
the present Article are incorrect or misleading. In good time before the inspection, the Commission shall give
notice of the inspection to the competition authority of the Member State in whose territory it is to be
conducted.

4. Undertakings and associations of undertakings are required to submit to inspections ordered by decision of
the Commission. The decision shall specify the subject matter and purpose of the inspection, appoint the date
on which it is to begin and indicate the penalties provided for in Articles 23 and 24 and the right to have the
decision reviewed by the Court of Justice. The Commission shall take such decisions after consulting the
competition authority of the Member State in whose territory the inspection is to be conducted.
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5. Officials of as well as those authorised or appointed by the competition authority of the Member State in
whose territory the inspection is to be conducted shall, at the request of that authority or of the Commission,
actively assist the officials and other accompanying persons authorised by the Commission. To this end, they
shall enjoy the powers specified in paragraph 2.

6. Where the officials and other accompanying persons authorised by the Commission find that an undertaking
opposes an inspection ordered pursuant to this Article, the Member State concerned shall afford them the
necessary assistance, requesting where appropriate the assistance of the police or of an equivalent enforcement
authority, so as to enable them to conduct their inspection.

7. If the assistance provided for in paragraph 6 requires authorisation from a judicial authority according to
national rules, such authorisation shall be applied for. Such authorisation may also be applied for as a
precautionary measure.

8. Where authorisation as referred to in paragraph 7 is applied for, the national judicial authority shall control
that the Commission decision is authentic and that the coercive measures envisaged are neither arbitrary nor
excessive having regard to the subject matter of the inspection. In its control of the proportionality of the
coercive measures, the national judicial authority may ask the Commission, directly or through the Member
State competition authority, for detailed explanations in particular on the grounds the Commission has for
suspecting infringement of Articles 81 and 82 of the Treaty, as well as on the seriousness of the suspected
infringement and on the nature of the involvement of the undertaking concerned. However, the national judicial
authority may not call into question the necessity for the inspection nor demand that it be provided with the
information in the Commission's file. The lawfulness of the Commission decision shall be subject to review
only by the Court of Justice.

Article 21

Inspection of other premises

1. If a reasonable suspicion exists that books or other records related to the business and to the subject-matter
of the inspection, which may be relevant to prove a serious violation of Article 81 or Article 82 of the Treaty,
are being kept in any other premises, land and means of transport, including the homes of directors, managers
and other members of staff of the undertakings and associations of undertakings concerned, the Commission
can by decision order an inspection to be conducted in such other premises, land and means of transport.

2. The decision shall specify the subject matter and purpose of the inspection, appoint the date on which it is
to begin and indicate the right to have the decision reviewed by the Court of Justice. It shall in particular state
the reasons that have led the Commission to conclude that a suspicion in the sense of paragraph 1 exists. The
Commission shall take such decisions after consulting the competition authority of the Member State in whose
territory the inspection is to be conducted.

3. A decision adopted pursuant to paragraph 1 cannot be executed without prior authorisation from the national
judicial authority of the Member State concerned. The national judicial authority shall control that the
Commission decision is authentic and that the coercive measures envisaged are neither arbitrary nor excessive
having regard in particular to the seriousness of the suspected infringement, to the importance of the evidence
sought, to the involvement of the undertaking concerned and to the reasonable likelihood that business books
and records relating to the subject matter of the inspection are kept in the premises for which the authorisation
is requested. The national judicial authority may ask the Commission, directly or through the Member State
competition authority,

© An extract from a JUSTIS database

Latitude-pgj
Where the officials and other accompanying persons authorised by the Commission find that an undertakingopposes an inspection ordered pursuant to this Article, the Member State concerned shall afford them thenecessary assistance, requesting where appropriate the assistance of the police or of an equivalent enforcementauthority, so as to enable them to conduct their inspection.

Latitude-pgj
If the assistance provided for in paragraph 6 requires authorisation from a judicial authority according tonational rules, such authorisation shall be applied for. Such authorisation may also be applied for as aprecautionary measure.

Latitude-pgj
national judicial authority shall controlthat the Commission decision is authentic and that the coercive measures envisaged are neither arbitrary norexcessive having regard to the subject matter of the inspection.

Latitude-pgj
control of the proportionality

Latitude-pgj
Inspection of other premises

Latitude-pgj
books or other records

Latitude-pgj
kept in any other premises, land and means of transport, including the homes of directors, managersand other members of staff of the undertakings and associations of undertakings concerned, the Commissioncan by decision order an inspection to be conducted in such other premises, land and means of transport.



32003R0001 Official Journal L 001 , 04/01/2003 P. 0001 - 0025 17

for detailed explanations on those elements which are necessary to allow its control of the proportionality of
the coercive measures envisaged.

However, the national judicial authority may not call into question the necessity for the inspection nor demand
that it be provided with information in the Commission's file. The lawfulness of the Commission decision shall
be subject to review only by the Court of Justice.

4. The officials and other accompanying persons authorised by the Commission to conduct an inspection
ordered in accordance with paragraph 1 of this Article shall have the powers set out in Article 20(2)(a), (b)
and (c). Article 20(5) and (6) shall apply mutatis mutandis.

Article 22

Investigations by competition authorities of Member States

1. The competition authority of a Member State may in its own territory carry out any inspection or other
fact-finding measure under its national law on behalf and for the account of the competition authority of
another Member State in order to establish whether there has been an infringement of Article 81 or Article 82
of the Treaty. Any exchange and use of the information collected shall be carried out in accordance with
Article 12.

2. At the request of the Commission, the competition authorities of the Member States shall undertake the
inspections which the Commission considers to be necessary under Article 20(1) or which it has ordered by
decision pursuant to Article 20(4). The officials of the competition authorities of the Member States who are
responsible for conducting these inspections as well as those authorised or appointed by them shall exercise
their powers in accordance with their national law.

If so requested by the Commission or by the competition authority of the Member State in whose territory the
inspection is to be conducted, officials and other accompanying persons authorised by the Commission may
assist the officials of the authority concerned.

CHAPTER VI

PENALTIES

Article 23

Fines

1. The Commission may by decision impose on undertakings and associations of undertakings fines not
exceeding 1 % of the total turnover in the preceding business year where, intentionally or negligently:

(a) they supply incorrect or misleading information in response to a request made pursuant to Article 17 or
Article 18(2);

(b) in response to a request made by decision adopted pursuant to Article 17 or Article 18(3), they supply
incorrect, incomplete or misleading information or do not supply information within the required time-limit;

(c) they produce the required books or other records related to the business in incomplete form during
inspections under Article 20 or refuse to submit to inspections ordered by a decision adopted pursuant to
Article 20(4);
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(d) in response to a question asked in accordance with Article 20(2)(e),

- they give an incorrect or misleading answer,

- they fail to rectify within a time-limit set by the Commission an incorrect, incomplete or misleading answer
given by a member of staff, or

- they fail or refuse to provide a complete answer on facts relating to the subject-matter and purpose of an
inspection ordered by a decision adopted pursuant to Article 20(4);

(e) seals affixed in accordance with Article 20(2)(d) by officials or other accompanying persons authorised by
the Commission have been broken.

2. The Commission may by decision impose fines on undertakings and associations of undertakings where,
either intentionally or negligently:

(a) they infringe Article 81 or Article 82 of the Treaty; or

(b) they contravene a decision ordering interim measures under Article 8; or

(c) they fail to comply with a commitment made binding by a decision pursuant to Article 9.

For each undertaking and association of undertakings participating in the infringement, the fine shall not exceed
10 % of its total turnover in the preceding business year.

Where the infringement of an association relates to the activities of its members, the fine shall not exceed 10
% of the sum of the total turnover of each member active on the market affected by the infringement of the
association.

3. In fixing the amount of the fine, regard shall be had both to the gravity and to the duration of the
infringement.

4. When a fine is imposed on an association of undertakings taking account of the turnover of its members
and the association is not solvent, the association is obliged to call for contributions from its members to cover
the amount of the fine.

Where such contributions have not been made to the association within a time-limit fixed by the Commission,
the Commission may require payment of the fine directly by any of the undertakings whose representatives
were members of the decision-making bodies concerned of the association.

After the Commission has required payment under the second subparagraph, where necessary to ensure full
payment of the fine, the Commission may require payment of the balance by any of the members of the
association which were active on the market on which the infringement occurred.

However, the Commission shall not require payment under the second or the third subparagraph from
undertakings which show that they have not implemented the infringing decision of the association and either
were not aware of its existence or have actively distanced themselves from it before the Commission started
investigating the case.

The financial liability of each undertaking in respect of the payment of the fine shall not exceed 10 % of its
total turnover in the preceding business year.

5. Decisions taken pursuant to paragraphs 1 and 2 shall not be of a criminal law nature.

Article 24

Periodic penalty payments
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1. The Commission may, by decision, impose on undertakings or associations of undertakings periodic penalty
payments not exceeding 5 % of the average daily turnover in the preceding business year per day and
calculated from the date appointed by the decision, in order to compel them:

(a) to put an end to an infringement of Article 81 or Article 82 of the Treaty, in accordance with a decision
taken pursuant to Article 7;

(b) to comply with a decision ordering interim measures taken pursuant to Article 8;

(c) to comply with a commitment made binding by a decision pursuant to Article 9;

(d) to supply complete and correct information which it has requested by decision taken pursuant to Article 17
or Article 18(3);

(e) to submit to an inspection which it has ordered by decision taken pursuant to Article 20(4).

2. Where the undertakings or associations of undertakings have satisfied the obligation which the periodic
penalty payment was intended to enforce, the Commission may fix the definitive amount of the periodic penalty
payment at a figure lower than that which would arise under the original decision. Article 23(4) shall apply
correspondingly.

CHAPTER VII

LIMITATION PERIODS

Article 25

Limitation periods for the imposition of penalties

1. The powers conferred on the Commission by Articles 23 and 24 shall be subject to the following limitation
periods:

(a) three years in the case of infringements of provisions concerning requests for information or the conduct of
inspections;

(b) five years in the case of all other infringements.

2. Time shall begin to run on the day on which the infringement is committed. However, in the case of
continuing or repeated infringements, time shall begin to run on the day on which the infringement ceases.

3. Any action taken by the Commission or by the competition authority of a Member State for the purpose of
the investigation or proceedings in respect of an infringement shall interrupt the limitation period for the
imposition of fines or periodic penalty payments. The limitation period shall be interrupted with effect from the
date on which the action is notified to at least one undertaking or association of undertakings which has
participated in the infringement. Actions which interrupt the running of the period shall include in particular the
following:

(a) written requests for information by the Commission or by the competition authority of a Member State;

(b) written authorisations to conduct inspections issued to its officials by the Commission or by the competition
authority of a Member State;

(c) the initiation of proceedings by the Commission or by the competition authority of a Member State;
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(d) notification of the statement of objections of the Commission or of the competition authority of a Member
State.

4. The interruption of the limitation period shall apply for all the undertakings or associations of undertakings
which have participated in the infringement.

5. Each interruption shall start time running afresh. However, the limitation period shall expire at the latest on
the day on which a period equal to twice the limitation period has elapsed without the Commission having
imposed a fine or a periodic penalty payment. That period shall be extended by the time during which limitation
is suspended pursuant to paragraph 6.

6. The limitation period for the imposition of fines or periodic penalty payments shall be suspended for as long
as the decision of the Commission is the subject of proceedings pending before the Court of Justice.

Article 26

Limitation period for the enforcement of penalties

1. The power of the Commission to enforce decisions taken pursuant to Articles 23 and 24 shall be subject to
a limitation period of five years.

2. Time shall begin to run on the day on which the decision becomes final.

3. The limitation period for the enforcement of penalties shall be interrupted:

(a) by notification of a decision varying the original amount of the fine or periodic penalty payment or refusing
an application for variation;

(b) by any action of the Commission or of a Member State, acting at the request of the Commission, designed
to enforce payment of the fine or periodic penalty payment.

4. Each interruption shall start time running afresh.

5. The limitation period for the enforcement of penalties shall be suspended for so long as:

(a) time to pay is allowed;

(b) enforcement of payment is suspended pursuant to a decision of the Court of Justice.

CHAPTER VIII

HEARINGS AND PROFESSIONAL SECRECY

Article 27

Hearing of the parties, complainants and others

1. Before taking decisions as provided for in Articles 7, 8, 23 and Article 24(2), the Commission shall give the
undertakings or associations of undertakings which are the subject of the proceedings conducted by the
Commission the opportunity of being heard on the matters to which the Commission has taken objection. The
Commission shall base its decisions only on objections on which the parties concerned have been able to
comment. Complainants shall be associated closely with the proceedings.

2. The rights of defence of the parties concerned shall be fully respected in the proceedings.
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They shall be entitled to have access to the Commission's file, subject to the legitimate interest of undertakings
in the protection of their business secrets. The right of access to the file shall not extend to confidential
information and internal documents of the Commission or the competition authorities of the Member States. In
particular, the right of access shall not extend to correspondence between the Commission and the competition
authorities of the Member States, or between the latter, including documents drawn up pursuant to Articles 11
and 14. Nothing in this paragraph shall prevent the Commission from disclosing and using information
necessary to prove an infringement.

3. If the Commission considers it necessary, it may also hear other natural or legal persons. Applications to be
heard on the part of such persons shall, where they show a sufficient interest, be granted. The competition
authorities of the Member States may also ask the Commission to hear other natural or legal persons.

4. Where the Commission intends to adopt a decision pursuant to Article 9 or Article 10, it shall publish a
concise summary of the case and the main content of the commitments or of the proposed course of action.
Interested third parties may submit their observations within a time limit which is fixed by the Commission in
its publication and which may not be less than one month. Publication shall have regard to the legitimate
interest of undertakings in the protection of their business secrets.

Article 28

Professional secrecy

1. Without prejudice to Articles 12 and 15, information collected pursuant to Articles 17 to 22 shall be used
only for the purpose for which it was acquired.

2. Without prejudice to the exchange and to the use of information foreseen in Articles 11, 12, 14, 15 and 27,
the Commission and the competition authorities of the Member States, their officials, servants and other
persons working under the supervision of these authorities as well as officials and civil servants of other
authorities of the Member States shall not disclose information acquired or exchanged by them pursuant to this
Regulation and of the kind covered by the obligation of professional secrecy. This obligation also applies to all
representatives and experts of Member States attending meetings of the Advisory Committee pursuant to Article
14.

CHAPTER IX

EXEMPTION REGULATIONS

Article 29

Withdrawal in individual cases

1. Where the Commission, empowered by a Council Regulation, such as Regulations 19/65/EEC, (EEC) No
2821/71, (EEC) No 3976/87, (EEC) No 1534/91 or (EEC) No 479/92, to apply Article 81(3) of the Treaty by
regulation, has declared Article 81(1) of the Treaty inapplicable to certain categories of agreements, decisions
by associations of undertakings or concerted practices, it may, acting on its own initiative or on a complaint,
withdraw the benefit of such an exemption Regulation when it finds that in any particular case an agreement,
decision or concerted practice to which the exemption Regulation applies has certain effects which are
incompatible with Article 81(3)
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of the Treaty.

2. Where, in any particular case, agreements, decisions by associations of undertakings or concerted practices
to which a Commission Regulation referred to in paragraph 1 applies have effects which are incompatible with
Article 81(3) of the Treaty in the territory of a Member State, or in a part thereof, which has all the
characteristics of a distinct geographic market, the competition authority of that Member State may withdraw
the benefit of the Regulation in question in respect of that territory.

CHAPTER X

GENERAL PROVISIONS

Article 30

Publication of decisions

1. The Commission shall publish the decisions, which it takes pursuant to Articles 7 to 10, 23 and 24.

2. The publication shall state the names of the parties and the main content of the decision, including any
penalties imposed. It shall have regard to the legitimate interest of undertakings in the protection of their
business secrets.

Article 31

Review by the Court of Justice

The Court of Justice shall have unlimited jurisdiction to review decisions whereby the Commission has fixed a
fine or periodic penalty payment. It may cancel, reduce or increase the fine or periodic penalty payment
imposed.

Article 32

Exclusions

This Regulation shall not apply to:

(a) international tramp vessel services as defined in Article 1(3)(a) of Regulation (EEC) No 4056/86;

(b) a maritime transport service that takes place exclusively between ports in one and the same Member State
as foreseen in Article 1(2) of Regulation (EEC) No 4056/86;

(c) air transport between Community airports and third countries.

Article 33

Implementing provisions
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1. The Commission shall be authorised to take such measures as may be appropriate in order to apply this
Regulation. The measures may concern, inter alia:

(a) the form, content and other details of complaints lodged pursuant to Article 7 and the procedure for
rejecting complaints;

(b) the practical arrangements for the exchange of information and consultations provided for in Article 11;

(c) the practical arrangements for the hearings provided for in Article 27.

2. Before the adoption of any measures pursuant to paragraph 1, the Commission shall publish a draft thereof
and invite all interested parties to submit their comments within the time-limit it lays down, which may not be
less than one month. Before publishing a draft measure and before adopting it, the Commission shall consult
the Advisory Committee on Restrictive Practices and Dominant Positions.

CHAPTER XI

TRANSITIONAL, AMENDING AND FINAL PROVISIONS

Article 34

Transitional provisions

1. Applications made to the Commission under Article 2 of Regulation No 17, notifications made under Articles
4 and 5 of that Regulation and the corresponding applications and notifications made under Regulations (EEC)
No 1017/68, (EEC) No 4056/86 and (EEC) No 3975/87 shall lapse as from the date of application of this
Regulation.

2. Procedural steps taken under Regulation No 17 and Regulations (EEC) No 1017/68, (EEC) No 4056/86 and
(EEC) No 3975/87 shall continue to have effect for the purposes of applying this Regulation.

Article 35

Designation of competition authorities of Member States

1. The Member States shall designate the competition authority or authorities responsible for the application of
Articles 81 and 82 of the Treaty in such a way that the provisions of this regulation are effectively complied
with. The measures necessary to empower those authorities to apply those Articles shall be taken before 1 May
2004. The authorities designated may include courts.

2. When enforcement of Community competition law is entrusted to national administrative and judicial
authorities, the Member States may allocate different powers and functions to those different national
authorities, whether administrative or judicial.

3. The effects of Article 11(6) apply to the authorities designated by the Member States including courts that
exercise functions regarding the preparation and the adoption of the types of decisions foreseen in Article 5.
The effects of Article 11(6) do not extend to courts insofar as they act as review courts in respect of the
types of decisions foreseen in Article 5.

4. Notwithstanding paragraph 3, in the Member States where, for the adoption of certain types of decisions
foreseen in Article 5, an authority brings an action before a judicial authority that
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is separate and different from the prosecuting authority and provided that the terms of this paragraph are
complied with, the effects of Article 11(6) shall be limited to the authority prosecuting the case which shall
withdraw its claim before the judicial authority when the Commission opens proceedings and this withdrawal
shall bring the national proceedings effectively to an end.

Article 36

Amendment of Regulation (EEC) No 1017/68

Regulation (EEC) No 1017/68 is amended as follows:

1. Article 2 is repealed;

2. in Article 3(1), the words "The prohibition laid down in Article 2" are replaced by the words "The
prohibition in Article 81(1) of the Treaty";

3. Article 4 is amended as follows:

(a) In paragraph 1, the words "The agreements, decisions and concerted practices referred to in Article 2" are
replaced by the words "Agreements, decisions and concerted practices pursuant to Article 81(1) of the
Treaty";

(b) Paragraph 2 is replaced by the following:

"2. If the implementation of any agreement, decision or concerted practice covered by paragraph 1 has, in a
given case, effects which are incompatible with the requirements of Article 81(3) of the Treaty,
undertakings or associations of undertakings may be required to make such effects cease."

4. Articles 5 to 29 are repealed with the exception of Article 13(3) which continues to apply to decisions
adopted pursuant to Article 5 of Regulation (EEC) No 1017/68 prior to the date of application of this
Regulation until the date of expiration of those decisions;

5. in Article 30, paragraphs 2, 3 and 4 are deleted.

Article 37

Amendment of Regulation (EEC) No 2988/74

In Regulation (EEC) No 2988/74, the following Article is inserted:

"Article 7a

Exclusion

This Regulation shall not apply to measures taken under Council Regulation (EC) No 1/2003 of 16 December
2002 on the implementation of the rules on competition laid down in Articles 81 and 82 of the Treaty(16)."

Article 38

Amendment of Regulation (EEC) No 4056/86
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Regulation (EEC) No 4056/86 is amended as follows:

1. Article 7 is amended as follows:

(a) Paragraph 1 is replaced by the following:

"1. Breach of an obligation

Where the persons concerned are in breach of an obligation which, pursuant to Article 5, attaches to the
exemption provided for in Article 3, the Commission may, in order to put an end to such breach and under the
conditions laid down in Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the
rules on competition laid down in Articles 81 and 82 of the Treaty(17) adopt a decision that either prohibits
them from carrying out or requires them to perform certain specific acts, or withdraws the benefit of the
block exemption which they enjoyed."

(b) Paragraph 2 is amended as follows:

(i) In point (a), the words "under the conditions laid down in Section II" are replaced by the words "under the
conditions laid down in Regulation (EC) No 1/2003";

(ii) The second sentence of the second subparagraph of point (c)(i) is replaced by the following:

"At the same time it shall decide, in accordance with Article 9 of Regulation (EC) No 1/2003, whether to
accept commitments offered by the undertakings concerned with a view, inter alia, to obtaining access to
the market for non-conference lines."

2. Article 8 is amended as follows:

(a) Paragraph 1 is deleted.

(b) In paragraph 2 the words "pursuant to Article 10" are replaced by the words "pursuant to Regulation (EC)
No 1/2003".

(c) Paragraph 3 is deleted;

3. Article 9 is amended as follows:

(a) In paragraph 1, the words "Advisory Committee referred to in Article 15" are replaced by the words
"Advisory Committee referred to in Article 14 of Regulation (EC) No 1/2003";

(b) In paragraph 2, the words "Advisory Committee as referred to in Article 15" are replaced by the words
"Advisory Committee referred to in Article 14 of Regulation (EC) No 1/2003";

4. Articles 10 to 25 are repealed with the exception of Article 13(3) which continues to apply to decisions
adopted pursuant to Article 81(3) of the Treaty prior to the date of application of this Regulation until the date
of expiration of those decisions;

5. in Article 26, the words "the form, content and other details of complaints pursuant to Article 10,
applications pursuant to Article 12 and the hearings provided for in Article 23(1) and (2)" are deleted.

Article 39

Amendment of Regulation (EEC) No 3975/87

Articles 3 to 19 of Regulation (EEC) No 3975/87 are repealed with the exception of Article 6(3) which
continues to apply to decisions adopted pursuant to Article 81(3) of the Treaty prior to the date of application
of this Regulation until the date of expiration of those decisions.
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Article 40

Amendment of Regulations No 19/65/EEC, (EEC) No 2821/71 and (EEC) No 1534/91

Article 7 of Regulation No 19/65/EEC, Article 7 of Regulation (EEC) No 2821/71 and Article 7 of Regulation
(EEC) No 1534/91 are repealed.

Article 41

Amendment of Regulation (EEC) No 3976/87

Regulation (EEC) No 3976/87 is amended as follows:

1. Article 6 is replaced by the following:

"Article 6

The Commission shall consult the Advisory Committee referred to in Article 14 of Council Regulation (EC) No
1/2003 of 16 December 2002 on the implementation of the rules on competition laid down in Articles 81 and
82 of the Treaty(18) before publishing a draft Regulation and before adopting a Regulation."

2. Article 7 is repealed.

Article 42

Amendment of Regulation (EEC) No 479/92

Regulation (EEC) No 479/92 is amended as follows:

1. Article 5 is replaced by the following:

"Article 5

Before publishing the draft Regulation and before adopting the Regulation, the Commission shall consult the
Advisory Committee referred to in Article 14 of Council Regulation (EC) No 1/2003 of 16 December 2002 on
the implementation of the rules on competition laid down in Articles 81 and 82 of the Treaty(19)."

2. Article 6 is repealed.

Article 43

Repeal of Regulations No 17 and No 141

1. Regulation No 17 is repealed with the exception of Article 8(3) which continues to apply to decisions
adopted pursuant to Article 81(3) of the Treaty prior to the date of application of this Regulation until the date
of expiration of those decisions.

2. Regulation No 141 is repealed.
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3. References to the repealed Regulations shall be construed as references to this Regulation.

Article 44

Report on the application of the present Regulation

Five years from the date of application of this Regulation, the Commission shall report to the European
Parliament and the Council on the functioning of this Regulation, in particular on the application of Article
11(6) and Article 17.

On the basis of this report, the Commission shall assess whether it is appropriate to propose to the Council a
revision of this Regulation.

Article 45

Entry into force

This Regulation shall enter into force on the 20th day following that of its publication in the Official Journal of
the European Communities.

It shall apply from 1 May 2004.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 16 December 2002.

For the Council

The President

M. Fischer Boel
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Role of the European Commission in controlling restrictive 
agreements 

l The Commission has power to prohibit restrictive agreements 
and impose fines on the offending firms.  

l The Commission can carry out investigations on its own 
initiative into the behaviour of certain companies or into 
specific market sectors when it suspects possible restrictions of 
competition. Complaints from competitors or customers of the 
companies involved or of consumer groups can play a role in 
bringing such competition problems to the attention of the 
Commission.  
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l The European Commission may certify that agreements which 
have been notified to it by the enterprises concerned are not 
contrary to European competition law (often called "negative 
clearance"). This gives a degree of certainty to firms that their 
business agreements are in accord with European competition 
law.  

l The Commission can also, in certain limited circumstances, 
exempt some anticompetitive agreements between companies 
from the general prohibition on restrictive agreements.  The 
Commission can grant such an "exemption" if the overall 
benefits of the agreement outweigh its anticompetitive aspects.  

 
Restrictive agreements which may ultimately encourage 
competition: "exemptions" from the prohibition on restrictive 
agreements  
 
Some agreements that restrict competition in one way may still 
encourage competition in another way, for example, if they promote 
technical progress or improve distribution. Those agreements can be 
exempted by the Commission from the prohibition in Article 81 
because they ultimately have a beneficial effect on the market. At 
present only the European Commission has the power to exempt a 
restrictive agreement. To obtain an individual exemption, firms must 
notify their agreements to the European Commission.  
 
"Block exemptions"  
 
An individual agreement between firms can be exempted only by the 
Commission. However, categories of agreements of the same nature, 
such as, for example, distribution agreements, may benefit from group 
exemptions. Such group exemptions are often called "block 
exemptions". Agreements which fall under block exemptions need not 
be notified to the Commission, as exemption is granted automatically. 
Block exemptions are laid down in a series of Community 
regulations. (See: Antitrust Legislation, III Block exemptions)  
 
Radical reform of antitrust competition procedures proposed by 
the Commission  
 
In 1999, the Commission suggested a radical reform of the existing 
procedural system, which is laid down principally in Council 
Regulation no.17 of 1962.The reform proposal involves the 
termination of the centralised system of notification to the 
Commission of agreements between enterprises. The reform proposal 
is based on the fact that many notified agreements do not involve 
serious problems for competition. The Commission therefore hopes to 
concentrate more on investigating agreements that seriously harm 
competition in the common market, particularly cartels. It also hopes 
to involve the competition authorities and courts of the Member States 
more directly in the application of the Community competition rules.  
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The Council adopted this proposal as Council Regulation (EC) No 
1/2003 of 16 December 2002. This regulation will replace Regulation 
17/62 when it comes into force on 1.5.2004. Until then, Regulation 
17/62 remains in force 
 
 
More information:  
Reform of Regulation 17/1962 
 
See also: 
Dominant positions: what can the Commission do about abuse of a 
dominant market position by companies? 
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Opinion of the Economic and Social Committee on the "Proposal for a Council Regulation on
the implementation of the rules on competition laid down in Articlesá81 andá82 of the Treaty
and amending Regulations (EEC) Noá1017/68, (EEC) Noá2988/74, (EEC) Noá4056/86 and (EEC)

Noá3975/87 (Regulation implementing Articlesá81 andá82 of the Treaty)"

Opinion of the Economic and Social Committee on the "Proposal for a Council Regulation on the
implementation of the rules on competition laid down in Articles 81 and 82 of the Treaty and amending
Regulations (EEC) No 1017/68, (EEC) No 2988/74, (EEC) No 4056/86 and (EEC) No 3975/87
('Regulation implementing Articles 81 and 82 of the Treaty')"

(2001/C 155/14)

On 17 October 2000, the Council decided to consult the Economic and Social Committee, under Article
262 of the Treaty establishing the European Community, on the above-mentioned proposal.

The Section for the Single Market, Production and Consumption, which was responsible for preparing
the Committee's work on the subject, adopted its opinion on 14 March 2001. The rapporteur was Mr
Bagliano.

At its 380th plenary session (meeting of 29 March 2001), the Economic and Social Committee adopted
the following opinion with 83 votes in favour and one abstention.

1. Introduction

1.1. In April 1999, the Commission published a White Paper on the "Modernisation of the rules
implementing Articles 81 and 82 of the EC Treaty"(1), setting out the reasons for a radical reform. It
went on to initiate a broad debate, in which all the interested parties - companies, associations, jurists,
economists, lawyers, members of the judiciary and national governments - were offered an opportunity
to express their views, both positive and negative, to make proposals, and to look further into the
issues at stake.

1.2. Brief summary

1.2.1. The reform does away with the compulsory notification of restrictive agreements [prohibited
under Article 81(1)], which was necessary (under paragraph 3 of the same Article) in order to secure
exemption from the prohibition (paragraph 1). At present, this procedure is managed by the
Commission, which has exclusive power to grant exemptions (the current system is therefore known as
the "exemption system"). The Commission is thus giving up its exclusive power to grant exemptions
[under Article 81(3)], in order to give more time and resources to the most serious problems, namely
large monopolies and international cartels.

1.2.2. The Commission will be decentralising the whole Article 81 system (i.e. including paragraph 3,
with no compulsory notification) to the national competition authorities and courts, which may intervene
only ex-post, in the event of a dispute.

1.2.3. It will be up to companies to interpret Article 81 (including paragraph 3) in order to assess the
legitimacy of their agreements.

1.2.4. The Commission:

- will retain a guiding and monitoring role, not least through its notices, regulations, and decisions on
specific cases, and

- will have responsibility for coordinating the national competition authorities, with the understanding that
all parties (authorities and courts) will have to cooperate.

1.3. The Committee opinion on the White Paper
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1.3.1. The Economic and Social Committee was consulted by the Commission, under Article 262 of the
Treaty establishing the European Community, and adopted an opinion almost unanimously (only two
abstentions)(2) on 8 December 1999. The Committee opinion defined the White Paper reform of the
system for applying Articles 81 and 82 as "courageous and ground-breaking".

1.3.2. However, while stating that the reform was "both justified and valid", the Committee also stressed
the "difficulties and dangers" that only a "programme of preliminary and accompanying measures" could
overcome. The opinion defined these measures as essential and necessary.

1.3.3. The opinion was welcomed for its essentially positive and constructive approach, and the ideas
and suggestions it raised were referred to in numerous fora.

1.3.4. The Committee's main concerns were:

- legal certainty (paragraph 2.3.6 contains a number of important practical suggestions and proposals),

- the right to a defence (2.3.5.7),

- uniformity of interpretation (2.3.5.10),

- the precedence of Community law (1.5.5),

- preservation of the unity and coherence of the system (2.3.5),

- insufficient measures to prevent forum shopping (2.3.2.8),

- and the need to involve the national authorities and courts in the debate (2.3.2 and 2.3.3).

2. Comments

2.1. The Regulation proposed by the Commission is a first step in the right direction as regards
implementing the reform. The Committee obviously supports the Commission in this bold and innovative
undertaking.

2.2. It should however be stated at the outset that although the Commission's proposal contains the
basic principles underpinning the reform, it does not provide a complete legislative framework and no
proper and effective global assessment can therefore be made. Certain major elements of the reform are
missing. The text of the articles and the Explanatory Memorandum contain numerous references to
future Commission documents (regulations, notices, guidelines etc.) on key aspects, but without
providing sufficient indication of content, criteria, limits or time-scales.

2.3. As regards the Committee's concerns (see 1.3.4 above), the proposal does not take into account
certain basic observations made by the Committee, in particular regarding legal certainty (points 2.3.6.3
to 2.3.6.8 of the 1999 opinion) and the need to preserve the unity of the Community competition
system (see the 13 subparagraphs in point 2.3.5 of the 1999 opinion).

2.4. Moreover, the proposal

- neither contains nor makes provision for any of the accompanying measures that the Committee
believes to be an essential preliminary step (see point 3 - Conclusions of the 1999 opinion);

- does not provide for the additional measures that are made necessary by the rules stipulated in the
proposal itself (for instance, notices on the burden of proof and on the law applicable).

2.5. The Committee nevertheless welcomes the Commission's work to date following the wide-ranging
debate on the White Paper, and in particular welcomes this initial legislative initiative.

2.6. Article 1 states the principle of the direct applicability of Articles 81 and 82 - "no prior decision to
that effect being required" - and as such defines the reform, i.e. the transition from the notification and
authorisation system to the directly applicable exception system.
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2.6.1. Article 3 - Relationship between Articles 81 and 82 and national competition laws - is clear and
remarkably bold in its concision and brevity, and it should remove one of the main causes for concern.

2.6.2. In its opinion of December 1999(3), the Committee highlighted the importance of this issue,
which "cannot fall solely to the discretion of the [national] courts and authorities responsible" (point
2.3.5.12). Article 83 of the Treaty of Rome - in other words, from the EU's inception - explicitly
includes among the "appropriate regulations or directives to give effect to the principles set out in
Articles 81 and 82" [Article 83(1)] those designed "to determine the relationship between national laws"
and Community law [Article 83(2)(e)].

2.6.3. The Committee agrees that mandatory application of Community law (provided for under Article
3) - when the facts or practices "may affect trade between Member States" - is the most appropriate
response to concerns about the renationalisation of competition rules. Once the regulation enters into
force, however, the importance of this rule will require the immediate adoption of an interpretive notice
to clarify when trade is affected.

2.7. Under Article 2, the burden of proof is shared between the prosecution [infringement of Article
81(1)] and the defence [fulfilment of the conditions set out in Article 81(3)].

2.7.1. However, to enable this principle to be applied, the Commission must provide further guidelines
regarding the real content of Article 81(1) and (3), because, as the Commission itself accepts in the
White Paper (points 56 and 57) there have been various interpretations (by both the Commission and
the Court of Justice) of the relationship between Article 81(1) and Article 81(3).

2.8. Commission powers

2.8.1. In some detail (albeit quite inadequate), Article 4(2) (Chapter II - powers) grants the Commission
the specific power to determine, by regulation, the "types of agreements, decisions of associations of
undertakings and concerted practices... which must be registered". The types of agreement, the
"procedures for such registration and the penalties applicable" are also to be determined by a specific
regulation (see also Article 34(a) of the regulation).

2.8.1.1. This compulsory registration certainly constitutes a novel element, and at first sight would
appear to be in contradiction with the ending of notification (which is crucial to the reform). Since the
idea of the reform is to reduce, remove and simplify red tape, the potential administrative cost and
burden should not be underestimated. It will obviously be necessary to avoid overlaps in those cases
where Member States already have registers.

2.8.1.2. The Commission considers such registration to be "expedient, in order to improve transparency"
(10th recital), although it "shall confer no entitlement on the (...) undertakings". With no knowledge of
the future regulation, a provision introducing an obligation (with penalties for non-compliance) without
any corresponding right seems on the face of it unacceptable. Admittedly, Article 4(2) does begin with
the words "The Commission may", but even if this is strictly speaking only a potential provision, a
Council regulation couched in such terms would nevertheless hand the Commission almost unlimited
powers (including penalties). With no knowledge of the implementing provisions that the Commission
will adopt in order to exercise this power, it is impossible and would be irresponsible to attempt a
conclusive assessment.

2.8.2. The powers attributed to the Commission also include that of imposing "any obligations
necessary, including remedies of a structural nature" [Article 7(1)], in order to bring an identified
infringement to an end.

2.8.2.1. Although the relevant recital (11) adds nothing in this respect, the commentary on this article in
the Explanatory Memorandum that precedes the text of the regulation is quite clear:
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"Structural remedies can be necessary in order to bring an infringement effectively to an end. This may
in particular be the case with regard to cooperation agreements and abuses of a dominant position,
where divestiture of certain assets may be necessary".

2.8.2.2. The White Paper made no reference to such a remedy. If it is designed to address existing
situations, it seems completely incompatible with the machinery and the spirit of both existing
Community competition law and the planned reform, and would introduce a new policy instrument
without sufficient preliminary debate or the necessary clarifications from the Commission.

2.8.2.3. In this respect, the Committee would stress that structural remedies are by their very nature
extremely costly - both economically and socially - difficult to implement, and often of uncertain and
limited success regarding competitiveness and overall economic efficiency. The experience acquired by
the Commission and economic and social operators in the application of the merger control rules has
clearly demonstrated that proper preventive procedures are the best means of solving structural
competition problems. For these reasons, the White Paper (point 79) stated that it would be "desirable
to maintain the prior authorisation requirement for partial-function production joint ventures". In its
opinion of December 1999 (points 2.3.6.3 to 2.6.3.7), the Committee hoped that the prior authorisation
system would be extended to other cases as well.

The Regulation makes no provisions on this matter. The Commission makes just one reference - and
then only to partial-function production joint ventures - in the last sentence of the Explanatory
Memorandum's brief first section, postponing the issue to be dealt with "in the context of forthcoming
reflections on the revision of that regulation" (on mergers).

2.8.2.4. Experience in implementing Community competition rules over the last forty years has shown
that - aside from the application of the merger Regulation - a number of extremely important initiatives
have been judged by the interested parties to be unfeasible in the absence of formal or informal
authorisation from the Commission. In point 2.3.6.9 of its 1999 opinion, the Committee stated that "in
any event, it must be made clear and a guarantee given that the abolition of the prior notification
system shall not in any way prevent - but rather should encourage - prior dialogue between the
companies, the Commission and the national authorities, should the companies so wish. Obviously, this
dialogue will not replace the 'decision' or offer legal certainty, but it could provide an indispensable,
preliminary, informal and non-binding indication for important cases, and as such could become a
routine means of operating in mutual trust and openness". The Commission itself, when commenting on
Article 4 (Powers of the Commission) admits that "in the new system (...) undertakings must, as a
general rule, assess for themselves whether their behaviour complies with the law". (fourth paragraph of
comments on Article 4).

2.8.2.5. Whilst the "general rule" will obviously remain so, the concept of the "reasoned opinion",
appears to give proper recognition to company rights, although it is only mentioned in the Explanatory
Memorandum (at the end of section II) in the following terms:

"Finally, the Commission will remain open to discuss specific cases with the undertakings where
appropriate. In particular, it will provide guidance regarding agreements, decisions or concerted
practices that raise an unresolved, genuinely new question of interpretation. To that effect, the
Commission will publish a notice in which it will set out the conditions under which it may issue
reasoned opinions. Any such system of opinions must not, however, lead to companies being entitled
to obtain an opinion, as this would reintroduce a kind of notification system."

The end of point 3 (last indent) of the Impact Assessment Form is possibly more precise inasmuch as
it makes reference to "rare cases" that "raise new or unresolved questions". The Commission must at all
events be ready to give an opinion not only in rare cases, but also in the event of major investments
and major or irreversible structural changes.
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2.8.3. Chapter III assigns a number of other powers to the Commission which, by means of decisions,
thus retains a highly effective practical role:

- in bringing infringements to an end [Article 7(1)];

- in ordering interim measures [Article 8(1)];

- in cases where undertakings offer commitments "such as to meet the Commission's objections", the
Commission may make such commitments binding [Article 9(1)];

- where appropriate, the Commission may reopen proceedings by means of a decision [Article 9(3)];

- in establishing whether Article 81 (and Article 82) is inapplicable to a particular agreement (Article
10).

2.8.3.1. On the subject of Article 10, the legal certainty offered to companies would be significantly
greater if the Commission were to decide that Article 81 can be inapplicable not only for reasons of
public interest but also when this is in the legitimate interest of the companies concerned, particularly in
the event of major investments or structural changes.

2.8.3.2. The Commission may deploy the wide-ranging practical powers provided by Article 7 "acting
on a complaint or on its own initiative" [Article 7(1) and Article 10(1)], and may adopt interim
measures "in cases of urgency" [Article 8(1)]. Further hypotheses should be added, along the lines
proposed in point 2.8.3.1.

2.8.4. In its opinion on the White Paper, the Committee approved the guiding and monitoring role which
the Commission should also retain in a decentralised system, with a view to ensuring the uniform
application of Community competition law and providing companies with legal certainty. The Committee
therefore believes that further clarification is needed to give a clearer understanding of the powers of
the Commission.

2.8.5. For both the adoption of decisions (Chapter III) and the conduct of investigations (Chapter V),
the proposal accords the Commission more wide-ranging and stronger powers than at present, stating
that:

"The detection of infringements of the competition rules is growing ever more difficult, and, in order
to protect competition effectively, the Commission's powers of investigation need to be supplemented"
(21st recital).

In particular, this concerns:

- the conduct of inquiries into sectors of the economy (Article 17);

- requests for information (Article 18);

- the taking of statements (Article 19);

- the conduct of inspections (Article 20).

Here too, the Committee thinks that the Regulation should clearly spell out the limits of these powers.

2.8.5.1. The Committee has taken due note of the 29th recital, which states that "In accordance with
the principles of subsidiarity and proportionality as set out in Article 5 of the Treaty, this Regulation
confines itself to the minimum required in order to achieve its objective, which is to allow the
Community competition rules to be applied effectively, and does not go beyond what is necessary for
that purpose." However, the Committee is firmly convinced that this principle should be binding not
only in theory. For this reason, it calls on the Commission to give it practical application in the many
executive acts it is to adopt when implementing this radical reform regulation.
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2.9. Block exemptions

In its opinion of December 1999 the Committee "accepts the role given by the White Paper to
interpretative notices and block exemption regulations" (2.3.4.1), which the Commission reserved the
right to adopt "in order to enable it to adapt and clarify the legislative framework" (9th recital), also in
the new decentralised system. These Community regulations create "safe harbours for defined categories
of agreements" [Explanatory Memorandum, first paragraph of 2.C.2(b)].

2.9.1. The Commission also states in the Explanatory Memorandum (fifth paragraph of 2.C.3): "In the
field of Community competition law, companies' task of assessing their behaviour is facilitated by block
exemptions and Commission notices and guidelines clarifying the application of the rules. As a
complementary element of the current reform, the Commission commits itself to an even greater effort
in this area. Article 28 of the proposed Regulation confers on the Commission a general power to adopt
block exemption rules. This power will ensure that it is in a position to react with sufficient speed to
new developments and changing market conditions."

2.9.2. This general power gives the Commission an instrument with which it can simplify procedures
and improve transparency, as well as shape and direct Community competition policy in the new,
decentralised system. The Committee supports this proposal, but stresses that this "general power"
should be subject to certain conditions.

2.10. Cooperation with national authorities and courts

2.10.1. Chapter IV of the Regulation is crucial to the new system because it concerns cooperation:

- between the Commission and the competition authorities of the Member States, and

- between the Commission and the courts of the Member States.

2.10.1.1. Article 11(1) provides for "close cooperation" with the competition authorities of the Member
States so as to establish a network that will form the essential infrastructure for exchanging information
and providing assistance. This principle of a network, of information and consultation mechanisms, of
transferring files and even cases, is certainly a move in the right direction, but it should be
complemented by the principle of protecting the rights of those affected by the new, decentralised
system (businesses and consumers).

2.10.1.2. The Explanatory Memorandum (comments on Article 11, first paragraph) explicitly states that:

"... the detailed rules will be laid down in an implementing Commission regulation in accordance with
Article 34 and in a notice on cooperation between competition authorities".

This clarification goes only some of the way towards addressing the ESC's comment that while these
mechanisms for cooperation between the Commission and the national authorities (vertical cooperation)
are to be welcomed, nothing is said about cooperation between the national authorities themselves
(horizontal cooperation), which is just as essential and requires clear and binding rules. Article 13
provides for a (partial) cooperation mechanism between the national authorities (right to suspend
proceedings if the same case has been dealt with by another authority), but this is optional. Article 11
seems to be more binding than Article 13, and than Article 12.

2.10.1.3. Article 11 should determine the system of responsibilities and the assignment of cases, as
provided under Article 5. Individual cases can be assigned to a national authority if the restriction on
competition principally affects that particular Member State. The Commission may also decide, on the
basis of specific criteria, which national authority should be responsible for assessing an agreement that
has an impact on competition. It is important to ensure that powers and responsibilities are not
confused within the network but are clearly determined and understood by companies. The
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aim is to create an instrument that can ensure - in combination with other instruments and mechanisms
- the uniform application of Community competition law in a network of competition authorities.

2.10.2. Cooperation with national courts certainly raises awkward questions that are in any case difficult
to regulate with binding provisions. Article 15 is virtually optional (for both national courts and the
Commission), with the exception of point 2, which provides an essentially "binding", though not
categorical, requirement that:

"Courts of the Member States shall send the Commission copies of any judgements applying Article
81 or Article 82 of the Treaty within one month of the date on which the judgement is delivered."

2.10.2.1. The Commission [Article 15(3)] may also ask the national courts to transmit to it "any
documents necessary". In addition, it may submit observations and have itself represented. However,
nothing is said in this article about the rights of the businesses concerned (to be informed of their
rights, raise objections, etc.).

2.10.2.2. In cases where Community competition law applies and a complaint has been brought before
a court, the parties should have the right to request the opinion of a validating competition authority.
The submission of observations for reasons of the public interest [Article 15(3)] is not enough. Only
the right of parties to the opinion of the validating competition authorities will confirm the jurisdiction of
those authorities over the markets concerned and ensure Community competition law is applied in legal
proceedings. This would significantly reduce the risk of contradictory decisions by national courts.

2.10.3. Cooperation between the Commission and the competition authorities of the Member States, and
cooperation between the Commission and the national courts, was addressed in two notices which
appeared in 1996 and 1993.

2.10.3.1. In its opinion(4) on the more recent of these notices (1996), the Committee concluded:

"The notice is undoubtedly well intentioned. It has been under discussion for many years. The result,
however, seems inadequate and unconvincing, its only likely benefit being to improve relations
between the Commission and national authorities, and it is to be hoped that the speed of the
procedure will improve rather than worsen. An efficient and workable decentralisation would require
more incisive action, such as:

- a revision of Regulation (EEC) No 17/62; and

- harmonisation of national competition law, with the early adoption of procedural rules".

2.10.4. Things are moving in the direction the Committee had hoped for, except however with respect
to aligning national competition legislation with Community competition legislation. In its Explanatory
Memorandum [second paragraph of 2.C.2(a)], the Commission recognises that although "several national
systems of competition law have been modelled on Articles 81 and 82... no formal harmonisation is in
place, and differences remain both in law and practice" and that "such differences lead to different
treatment of agreements and practices that affect trade between Member States". But it also believes
that Article 3 "ensures in a simple and effective way that all transactions with a cross-border effect are
subject to a single body of law".

2.10.5. The importance of procedural provisions cannot be ignored, however, and the Committee cannot
support the Commission's position on this matter. The last paragraph of point 3 of the Explanatory
Memorandum reads:

"Thus, the proposal does not purport to harmonise national procedural law, except that it grants the
Commission and the national competition authorities the power to make submissions on their own
initiative."
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2.10.6. The Committee can only reiterate its concern that consistent application of the principles, which
all parties agreed on, will be compromised owing to the wide discrepancies in practice between the
Member States. Procedures (or, at least, administrative procedures) should to a certain extent reflect the
unity of the principles. In this regard the Committee would also recommend that the Commission bear
in mind that Article 83 of the Treaty also provides for directives to be used as an instrument "to give
effect to the principles set out in Articles 81 and 82". A directive is a more flexible instrument because
it generally offers the choice of different options and allows a suitable period of time for provisions to
be implemented. It is thus an instrument which can be adopted in order to start taking practical
legislative steps - albeit only prospective ones - to harmonise complex fields such as procedures.

2.11. Advisory Committee

2.11.1. Article 14 makes the Advisory Committee pivotal to the cooperation mechanism (Chapter IV)
and strengthens its role by providing for both a written procedure and the option of discussing cases
being dealt with by the national authorities. In its opinion on the White Paper, the Economic and Social
Committee expressed its full approval of the Advisory Committee's strengthened role with a view to
"coordinating the decisions of the Commission and the competition authorities" (point 1.5.4.2).

2.11.2. However, the Committee considers that the Advisory Committee's role would still be inadequate
in the regulatory framework provided by the new Council Regulation. It hopes that the Advisory
Committee's opinions will be publicised more widely and promptly, and that its remit will be broadened
to include notices and guidelines and perhaps also regulations, while avoiding procedural red tape or
delays.

2.12. Rights of defence

2.12.1. Article 26(1) only partly satisfies concerns about rights of defence. Thus "the Commission shall
give the undertakings or associations of undertakings which are the subject of the proceedings the
opportunity of being heard on the matters to which the Commission has taken objection", but this is
limited to decisions related to finding and terminating infringements (Article 7) and interim measures
(Article 8), as well as fines (Article 22) and penalty payments (Article 23). Article 26(2) also refers
back to these articles, although it is worded in general terms: "The rights of defence of the parties
concerned shall be fully respected in the proceedings."

2.12.2. The Committee believes that this principle - which in essence is a guarantee of cross
examination - is a general principle and should therefore be given explicit recognition of a general nature
in the regulation.

2.12.3. This guarantee should also be offered in national proceedings associated with Community
proceedings. For instance, before proceedings are suspended or transferred from one authority to
another, undertakings must at least be heard and they must have an opportunity to express their own
views on the suspension or transfer.

2.13. Decentralisation, coherence of legal proceedings and appeal procedures

2.13.1. Appeals pose another basic problem, because in a decentralised system without a single appeal
authority it is difficult to guarantee not only the right of defence, but also coherent and consistent
application of Community competition rules across the EU. The Commission's powers under its close
cooperation with national authorities and courts are definitely not great enough to reach this objective.

2.13.2. In its 1999 opinion on the White Paper (2.3.5.11), the Committee stressed that to give the best
guarantees of consistent decisions and evaluations and a unified system, the instrument
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should be based on a Community appeal system. The Commission's powers of coordination (including
that of issuing opinions) and management, and the power to refer a matter to the Court of Justice, are
not sufficient to resolve these issues.

2.13.3. The Committee appreciates the complexity and difficulty of this problem in relation to both
Community and national law, but it believes that, given the far-reaching nature of this reform
decentralising the application of the competition rules, the issue must be addressed. What is needed is a
"legislative perspective" which, over the medium to long term, also considers further revisions of the
Treaty. In the meantime, and partly by means of small steps, the Community legislator must seek and
find appropriate solutions which are consistent with the spirit and purpose of the reform.

2.13.4. Naturally, any Community appeal system would have to have appropriate parameters and, in
principle, concern national decisions taken at the highest level. The body responsible for appeals should
be the Court of Justice, or the Court of First Instance, subject to the necessary changes to their
respective remits.

2.14. The current authority of the Court of Justice to give a preliminary ruling is considerable, but not
sufficient. With decentralisation, many cases which previously went before the Court of First Instance
(because the decision had been taken by the Commission) may now only be contested before the
national authorities (as the decision will have been taken by those authorities); it is inconceivable that
problems arising, including matters of substance, could be settled solely through preliminary rulings.

2.14.1. Article 32 of the new regulation simply proposes review by the Court of Justice using the exact
text of Article 17 of Regulation 17/62. Substantive review by the Court of Justice thus remains limited
to "decisions whereby the Commission has fixed a fine or periodic penalty payment".

2.14.2. The question of establishing a European appeal level is unavoidable; it is in any case imperative
to address the issue of the necessary adjustments in the Court of Justice's remit.

3. Conclusion

3.1. The Committee wholeheartedly supports the reform of the system for applying competition rules.
This initial legislative instrument establishes essential machinery, and the Committee appreciates the clear
and bold wording used.

3.2. However, in view of the complexity of the topic, and also in order to match the laudable
commitment shown by the Commission, the Committee cannot hide the fact that it would have liked
further clarifications and information, in the form of official accompanying measures, as stated in its
December 1999 opinion.

3.3. The Committee will follow the Commission's future work with keen interest, particularly as regards
the important additional measures announced. The Committee promises to offer the Commission its
usual constructive collaboration.

Brussels, 29 March 2001.

The President

of the Economic and Social Committee

Göke Frerichs

(1) COM(1999) 101 final - OJ C 132, 12.5.1999.

(2) OJ C 51, 23.2.2000, p. 55.
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IP/00/1376  

Brussels, 29 November 2000  

Commission reforms competition rules for CO -OPERATION between 
COMPANIES  

The European Commission today adopted new competition rules 
concerning so -called horizontal co -operation agreements, i.e. co-
operation agreements between competitors. They consist of revised 
block exemption Regulations on Research and Development 
agreements and Specialisation agreements and guidelines on 
various types of co -operation agreements. The new rules reform a 
key area of competition policy; they are part of a wider review 
undertaken by the Commission to streamline and adapt EC 
competition law. As co-operation between competitors becomes 
increasingly important in today 's economy, clear rules are an 
important contribution to Europe's competitiveness.  

Following adoption of the texts, Mario Monti, the Commissioner in charge of 
competition policy, stated: "This reform is another milestone in our efforts 
to modernise EC competition rules. A more efficient policy towards 
horizontal co-operation will reduce the regulatory burden for companies, 
while ensuring an effective control of agreements between companies 
holding market power. This will benefit consumers, companies and the 
Commission alike."  

Horizontal co-operation agreements are potentially distortive of competition 
and are liable to fall under EC competition rules (Article 81 of the Treaty).  

Guidance for the assessment of horizontal co-operation is currently 
provided by two 'block exemption' Regulations (on research and 
development (R&D) agreements and specialisation agreements) and two 
interpretative Notices (dealing with particular issues such as co-operative 
joint ventures). As the block exemption Regulations will expire on 31 
December 2000, and as the existing Notices needed revision, the 
Commission, over the last three years, carried out a wide-ranging reflection 
on the future assessment of horizontal co-operation.  

Commission reforms competition rules for CO -OPERATION 
between COMPANIES  

DN: IP/00/1376     Date: 29/11/2000
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As a result, the Commission has today adopted  

l a block exemption Regulation on the application of Article 81(3) of the Treaty 
to categories of research and development (R&D) agreements, 

l a block exemption Regulation on the application of Article 81(3) of the Treaty 
to categories of specialisation agreements, 

l Guidelines on the applicability of Article 81 to horizontal co-operation 
agreements. These guidelines cover agreements on R&D, production, 
marketing, purchasing, as well as standardisation and environmental 
agreements.  

The new rules embody a shift from the formalistic regulatory approach 
underlying the current legislation towards a more economic approach in the 
assessment of horizontal co-operation agreements. The basic aim of this 
new approach is to allow competitor collaboration where it contributes to 
economic welfare without creating a risk for competition.  

The new rules will enter into effect on 1 January 2001. Existing agreements 
will continue to be covered by the current block exemption Regulations until 
30 June 2001.  

Background  

The review of the competition rules applicable to horizontal co-operation 
agreements started in late 1997 with a wide-ranging consultation of 
European companies. It showed that industry regards the existing block 
exemption Regulations as too focused on legal clauses, and that there is a 
need for clearer guidance on the assessment of those categories of co-
operation which are not covered by any block exemption.  

The new documents thus give better guidance to market participants. They 
replace the fragmented and partly outdated notices and regulations in this 
area. The approach is very similar to that of the new Regulation setting out 
the rules for the distribution sector ("vertical co -operation agreements") 
which the Commission adopted on 22 December 1999.  

The two block exemption Regulations adopted today replace the existing 
Regulations on Specialisation (Commission Regulation (EEC) No. 417/85) 
and R&D (Commission Regulation (EEC) No. 418/85). In comparison to the 
existing Regulations the new texts are designed to be more user-friendly, 
with greater clarity and an increased scope of application. The new block 
exemptions replace the existing system of specifically exempted 'white list' 
clauses by a general exemption of all conditions under which undertakings 
pursue R&D and specialisation agreements. This move away from a clause-
based approach gives greater contractual freedom to the parties of such 
agreements and removes the "strait-jacket" imposed by the old 
Regulations. The market share threshold for exemption of all parties to an 
agreement combined is set at 20% for specialisation agreements, and at 
25% for R&D agreements. Beyond these market shares, R&D or 
specialisation agreements will not automatically be prohibited but will have 
to be assessed individually. However, 'hardcore' restrictions (price-fixing, 
output limitation or allocation of markets or customers) will generally 
remain prohibited irrespective of the parties' market power.  

The guidelines complement the block exemption Regulations. They are 
applicable to R&D and production agreements not covered by the block 
exemptions as well as to certain other types of competitor collaboration 
(e.g. joint purchasing, joint commercialisation). The guidelines describe the 
general approach which should be followed when assessing horizontal co-
operation agreements and set out a common analytical framework. This 
helps companies to assess with greater certainty whether or not an 
agreement is restrictive of competition and, if so, whether it would qualify 
for an exemption.  

A first draft of the new texts was approved by the Commission on 18 
January. Since then they have been discussed with the Member States and 
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interested third parties. On 20 & 21 June a public hearing took place which 
showed strong support expressed by European industry for this reform.  

The two block exemption Regulations and the guidelines will be published in 
the Official Journal shortly. They will also be made available on the 
Competition DG's web site at:  

http://europa.eu.int/comm/competition/antitrust/legislation/  
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Regulation (EEC) No 2821/71 of the Council of 20 December 1971 on 
application of Article 85 (3) of the Treaty to categories of agreements, 
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REGULATION (EEC) No 2821/71 OF THE COUNCIL of 20 December 1971 on 
application of Article 85 (3) of the Treaty to categories of agreements, decisions 
and concerted practices 
THE COUNCIL OF THE EUROPEAN COMMUNITIES,  
Having regard to the Treaty establishing the European Economic Community, and 
in particular Article 87 thereof;  
Having regard to the proposal from the Commission;  
Having regard to the Opinion of the European Parliament;  
Having regard to the Opinion of the Economic and Social Committee;  
Whereas Article 85 (1) of the Treaty may in accordance with Article 85 (3) be 
declared inapplicable to categories of agreements, decisions and concerted 
practices which fulfil the conditions contained in Article 85 (3);  
Whereas the provisions for implementation of Article 85 (3) must be adopted by 
way of regulation pursuant to Article 87;  
Whereas the creation of a common market requires that undertakings be adapted 
to the conditions of the enlarged market and whereas co-operation between 
undertakings can be a suitable means of achieving this;  
Whereas agreements, decisions and concerted practices for co-operation between 
undertakings which enable the undertakings to work more rationally and adapt 
their productivity and competitiveness to the enlarged market may, in so far as 
they fall within the prohibition contained in Article 85 (1), be exempted therefrom 
under certain conditions ; whereas this measure is necessary in particular as 
regards agreements, decisions and concerted practices relating to the application 
of standards and types, research and development of products or processes up to 
the stage of industrial application, exploitation of the results thereof and 
specialisation;  
Whereas it is desirable that the Commission be enabled to declare by way of 
regulation that the provisions of Article 85 (1) do not apply to those categories of 
agreements, decisions and concerted practices, in order to make it easier for 
undertakings to co-operate in ways which are economically desirable and without 
adverse effect from the point of view of competition policy;  
Whereas it should be laid down under what conditions the Commission, in close 
and constant liaison with the competent authorities of the Member States, may 
exercise such powers;  
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Whereas under Article 6 of Regulation No 17 1 the Commission may provide that 
a decision taken in accordance with Article 85 (3) of the Treaty shall apply with 
retroactive effect ; whereas it is desirable that the Commission be empowered to 
issue regulations whose provisions are to the like effect;  
Whereas under Article 7 of Regulation No 17 agreements, decisions and concerted 
practices may by decision of the Commission be exempted from prohibition, in 
particular if they are modified in such manner that Article 85 (3) applies to them ; 
whereas it is desirable that the Commission be enabled to grant by regulation like 
exemption to such agreements, decisions and concerted practices if they are 
modified in such manner as to fall within a category defined in an exempting 
regulation;  
Whereas the possibility cannot be excluded that, in a specific case, the conditions 
set out in Article 85 (3) may not be fulfilled ; whereas the Commission must have 
power to regulate such a case in pursuance of Regulation No 17 by way of 
decision having effect for the future; 1OJ No 13, 21.2.1962, p. 204/62.  
HAS ADOPTED THIS REGULATION: 
 
Article 1 
1. Without prejudice to the application of Regulation No 17 the Commission may, 
by regulation and in accordance with Article 85 (3) of the Treaty, declare that 
Article 85 (1) shall not apply to categories of agreements between undertakings, 
decisions of associations of undertakings and concerted practices which have as 
their object: (a) the application of standards or types;  
(b) the research and development of products or processes up to the stage of 
industrial application, and exploitation of the results, including provisions 
regarding industrial property rights and confidential technical knowledge;  
(c) specialisation, including agreements necessary for achieving it.  
 
 
2. Such regulation shall define the categories of agreements, decisions and 
concerted practices to which it applies and shall specify in particular: (a) the 
restrictions or clauses which may, or may not, appear in the agreements, decisions 
and concerted practices;  
(b) the clauses which must be contained in the agreements, decisions and 
concerted practices or the other conditions which must be satisfied.  
 
 
 
Article 2 
1. Any regulation pursuant to Article 1 shall be made for a specified period.  
2. It may be repealed or amended where circumstances have changed with respect 
to any of the facts which were basic to its being made ; in such case, a period shall 
be fixed for modification of the agreements, decisions and concerted practices to 
which the earlier regulation applies.  
 
Article 3 
A regulation pursuant to Article 1 may provide that it shall apply with retroactive 
effect to agreements, decisions and concerted practices to which, at the date of 
entry into force of that regulation, a decision issued with retroactive effect in 
pursuance of Article 6 of Regulation No 17 would have applied.  
 
Article 4 
1. A regulation pursuant to Article 1 may provide that the prohibition contained in 
Article 85 (1) of the Treaty shall not apply, for such period as shall be fixed by 
that regulation, to agreements, decisions and concerted practices already in 
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existence on 13 March 1962 which do not satisfy the conditions of Article 85 (3), 
where: - within six months from the entry into force of the regulation, they are so 
modified as to satisfy the said conditions in accordance with the provisions of the 
regulation ; and  
- the modifications are brought to the notice of the Commission within the time 
limit fixed by the regulation.  
 
 
2. Paragraph 1 shall apply to agreements, decisions and concerted practices which 
had to be notified before 1 February 1963, in accordance with Article 5 of 
Regulation No 17, only where they have been so notified before that date.  
3. The benefit of the provisions laid down pursuant to paragraph 1 may not be 
claimed in actions pending at the date of entry into force of a regulation adopted 
pursuant to Article 1 ; neither may it be relied on as grounds for claims for 
damages against third parties.  
 
Article 5 
Before making a regulation, the Commission shall publish a draft thereof to 
enable all persons and organisations concerned to submit their comments within 
such time limit, being not less than one month, as the Commission shall fix.  
 
Article 6 
1. The Commission shall consult the Advisory Committee on Restrictive Practices 
and Monopolies: (a) before publishing a draft regulation;  
(b) before making a regulation.  
 
 
2. Paragraphs 5 and 6 of Article 10 of Regulation No 17, relating to consultation 
with the Advisory Committee, shall apply by analogy, it being understood that 
joint meetings with the Commission shall take place not earlier than one month 
after dispatch of the notice convening them,  
 
Article 7 
Where the Commission, either on its own initiative or at the request of a Member 
State or of natural or legal persons claiming a legitimate interest, finds that in any 
particular case agreements, decisions or concerted practices to which a regulation 
made pursuant to Article 1 of this Regulation applies have nevertheless certain 
effects which are incompatible with the conditions laid down in Article 85 (3) of 
the Treaty, it may withdraw the benefit of application of that regulation and take a 
decision in accordance with Articles 6 and 8 of Regulation No 17, without any 
notification under Article 4 (1) of Regulation No 17 being required. 
 
 
This Regulation shall be binding in its entirety and directly applicable in all 
Member States.  
Done at Brussels, 20 December 1971.  
For the Council  
The President  
M. PEDINI  
 
 
  

     

Managed by the Publications Office 
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Commission Regulation (EC) No 2658/2000 
of 29 November 2000 
on the application of Article 81(3) of the Treaty to categories of specialisation 
agreements 
(Text with EEA relevance) 
 
THE COMMISSION OF THE EUROPEAN COMMUNITIES, 
Having regard to the Treaty establishing the European Community, 
Having regard to Council Regulation (EEC) No 2821/71 of 20 December 1971 on 
the application of Article 85(3) of the Treaty to categories of agreements, 
decisions and concerted practices(1), as last amended by the Act of Accession of 
Austria, Finland and Sweden, and in particular Article 1(1)(c) thereof, 
Having published a draft of this Regulation(2), 
Having consulted the Advisory Committee on Restrictive Practices and Dominant 
Positions, 
Whereas: 
(1) Regulation (EEC) No 2821/71 empowers the Commission to apply Article 81
(3) (formerly Article 85(3)) of the Treaty by regulation to certain categories of 
agreements, decisions and concerted practices falling within the scope of Article 
81(1) which have as their object specialisation, including agreements necessary 
for achieving it. 
(2) Pursuant to Regulation (EEC) No 2821/71, in particular, the Commission has 
adopted Regulation (EEC) No 417/85 of 19 December 1984 on the application of 
Article 85(3) of the Treaty to categories of specialisation agreements(3), as last 
amended by Regulation (EC) No 2236/97(4). Regulation (EEC) No 417/85 
expires on 31 December 2000. 
(3) A new regulation should meet the two requirements of ensuring effective 
protection of competition and providing adequate legal security for undertakings. 
The pursuit of these objectives should take account of the need to simplify 
administrative supervision and the legislative framework to as great an extent as 
possible. Below a certain level of market power it can, for the application of 
Article 81(3), in general be presumed that the positive effects of specialisation 
agreements will outweigh any negative effects on competition. 
(4) Regulation (EEC) No 2821/71 requires the exempting regulation of the 
Commission to define the categories of agreements, decisions and concerted 
practices to which it applies, to specify the restrictions or clauses which may, or 
may not, appear in the agreements, decisions and concerted practices, and to 
specify the clauses which must be contained in the agreements, decisions and 
concerted practices or the other conditions which must be satisfied. 
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(5) It is appropriate to move away from the approach of listing exempted clauses 
and to place greater emphasis on defining the categories of agreements which are 
exempted up to a certain level of market power and on specifying the restrictions 
or clauses which are not to be contained in such agreements. This is consistent 
with an economics-based approach which assesses the impact of agreements on 
the relevant market. 
(6) For the application of Article 81(3) by regulation, it is not necessary to define 
those agreements which are capable of falling within Article 81(1). In the 
individual assessment of agreements under Article 81(1), account has to be taken 
of several factors, and in particular the market structure on the relevant market. 
(7) The benefit of the block exemption should be limited to those agreements for 
which it can be assumed with sufficient certainty that they satisfy the conditions 
of Article 81(3). 
(8) Agreements on specialisation in production generally contribute to improving 
the production or distribution of goods, because the undertakings concerned can 
concentrate on the manufacture of certain products and thus operate more 
efficiently and supply the products more cheaply. Agreements on specialisation in 
the provision of services can also be said to generally give rise to similar 
improvements. It is likely that, given effective competition, consumers will 
receive a fair share of the resulting benefit. 
(9) Such advantages can arise equally from agreements whereby one participant 
gives up the manufacture of certain products or provision of certain services in 
favour of another participant ("unilateral specialisation"), from agreements 
whereby each participant gives up the manufacture of certain products or 
provision of certain services in favour of another participant ("reciprocal 
specialisation") and from agreements whereby the participants undertake to jointly 
manufacture certain products or provide certain services ("joint production"). 
(10) As unilateral specialisation agreements between non-competitors may benefit 
from the block exemption provided by Commission Regulation (EC) No 
2790/1999 of 22 December 1999 on the application of Article 81(3) of the Treaty 
to categories of vertical agreements and concerted practices(5), the application of 
the present Regulation to unilateral specialisation agreements should be limited to 
agreements between competitors. 
(11) All other agreements entered into between undertakings relating to the 
conditions under which they specialise in the production of goods and/or services 
should fall within the scope of this Regulation. The block exemption should also 
apply to provisions contained in specialisation agreements which do not constitute 
the primary object of such agreements, but are directly related to and necessary for 
their implementation, and to certain related purchasing and marketing 
arrangements. 
(12) To ensure that the benefits of specialisation will materialise without one party 
leaving the market downstream of production, unilateral and reciprocal 
specialisation agreements should only be covered by this Regulation where they 
provide for supply and purchase obligations. These obligations may, but do not 
have to, be of an exclusive nature. 
(13) It can be presumed that, where the participating undertakings' share of the 
relevant market does not exceed 20 %, specialisation agreements as defined in this 
Regulation will, as a general rule, give rise to economic benefits in the form of 
economies of scale or scope or better production technologies, while allowing 
consumers a fair share of the resulting benefits. 
(14) This Regulation should not exempt agreements containing restrictions which 
are not indispensable to attain the positive effects mentioned above. In principle 
certain severe anti-competitive restraints relating to the fixing of prices charged to 
third parties, limitation of output or sales, and allocation of markets or customers 
should be excluded from the benefit of the block exemption established by this 
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Regulation irrespective of the market share of the undertakings concerned. 
(15) The market share limitation, the non-exemption of certain agreements and the 
conditions provided for in this Regulation normally ensure that the agreements to 
which the block exemption applies do not enable the participating undertakings to 
eliminate competition in respect of a substantial part of the products or services in 
question. 
(16) In particular cases in which the agreements falling under this Regulation 
nevertheless have effects incompatible with Article 81(3) of the Treaty, the 
Commission may withdraw the benefit of the block exemption. 
(17) In order to facilitate the conclusion of specialisation agreements, which can 
have a bearing on the structure of the participating undertakings, the period of 
validity of this Regulation should be fixed at 10 years. 
(18) This Regulation is without prejudice to the application of Article 82 of the 
Treaty. 
(19) In accordance with the principle of the primacy of Community law, no 
measure taken pursuant to national laws on competition should prejudice the 
uniform application throughout the common market of the Community 
competition rules or the full effect of any measures adopted in implementation of 
those rules, including this Regulation, 
HAS ADOPTED THIS REGULATION: 
 
Article 1 
Exemption 
1. Pursuant to Article 81(3) of the Treaty and subject to the provisions of this 
Regulation, it is hereby declared that Article 81(1) shall not apply to the following 
agreements entered into between two or more undertakings (hereinafter referred to 
as "the parties") which relate to the conditions under which those undertakings 
specialise in the production of products (hereinafter referred to as "specialisation 
agreements"): 
(a) unilateral specialisation agreements, by virtue of which one party agrees to 
cease production of certain products or to refrain from producing those products 
and to purchase them from a competing undertaking, while the competing 
undertaking agrees to produce and supply those products; or 
(b) reciprocal specialisation agreements, by virtue of which two or more parties on 
a reciprocal basis agree to cease or refrain from producing certain but different 
products and to purchase these products from the other parties, who agree to 
supply them; or 
(c) joint production agreements, by virtue of which two or more parties agree to 
produce certain products jointly. 
This exemption shall apply to the extent that such specialisation agreements 
contain restrictions of competition falling within the scope of Article 81(1) of the 
Treaty. 
2. The exemption provided for in paragraph 1 shall also apply to provisions 
contained in specialisation agreements, which do not constitute the primary object 
of such agreements, but are directly related to and necessary for their 
implementation, such as those concerning the assignment or use of intellectual 
property rights. 
The first subparagraph does, however, not apply to provisions which have the 
same object as the restrictions of competition enumerated in Article 5(1). 
 
Article 2 
Definitions 
For the purposes of this Regulation: 
1. "Agreement" means an agreement, a decision of an association of undertakings 
or a concerted practice. 
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2. "Participating undertakings" means undertakings party to the agreement and 
their respective connected undertakings. 
3. "Connected undertakings" means: 
(a) undertakings in which a party to the agreement, directly or indirectly: 
(i) has the power to exercise more than half the voting rights, or 
(ii) has the power to appoint more than half the members of the supervisory board, 
board of management or bodies legally representing the undertaking, or 
(iii) has the right to manage the undertaking's affairs;  
(b) undertakings which directly or indirectly have, over a party to the agreement, 
the rights or powers listed in (a);  
(c) undertakings in which an undertaking referred to in (b) has, directly or 
indirectly, the rights or powers listed in (a);  
(d) undertakings in which a party to the agreement together with one or more of 
the undertakings referred to in (a), (b) or (c), or in which two or more of the latter 
undertakings, jointly have the rights or powers listed in (a);  
(e) undertakings in which the rights or the powers listed in (a) are jointly held by: 
(i) parties to the agreement or their respective connected undertakings referred to 
in (a) to (d), or 
(ii) one or more of the parties to the agreement or one or more of their connected 
undertakings referred to in (a) to (d) and one or more third parties. 
4. "Product" means a good and/or a service, including both intermediary goods 
and/or services and final goods and/or services, with the exception of distribution 
and rental services. 
5. "Production" means the manufacture of goods or the provision of services and 
includes production by way of subcontracting. 
6. "Relevant market" means the relevant product and geographic market(s) to 
which the products, which are the subject matter of a specialisation agreement, 
belong. 
7. "Competing undertaking" means an undertaking that is active on the relevant 
market (an actual competitor) or an undertaking that would, on realistic grounds, 
undertake the necessary additional investments or other necessary switching costs 
so that it could enter the relevant market in response to a small and permanent 
increase in relative prices (a potential competitor). 
8. "Exclusive supply obligation" means an obligation not to supply a competing 
undertaking other than a party to the agreement with the product to which the 
specialisation agreement relates. 
9. "Exclusive purchase obligation" means an obligation to purchase the product to 
which the specialisation agreement relates only from the party which agrees to 
supply it. 
 
Article 3 
Purchasing and marketing arrangements 
The exemption provided for in Article 1 shall also apply where: 
(a) the parties accept an exclusive purchase and/or exclusive supply obligation in 
the context of a unilateral or reciprocal specialisation agreement or a joint 
production agreement, or 
(b) the parties do not sell the products which are the object of the specialisation 
agreement independently but provide for joint distribution or agree to appoint a 
third party distributor on an exclusive or non-exclusive basis in the context of a 
joint production agreement provided that the third party is not a competing 
undertaking. 
 
Article 4 
Market share threshold 
The exemption provided for in Article 1 shall apply on condition that the 
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combined market share of the participating undertakings does not exceed 20 % of 
the relevant market. 
 
Article 5 
Agreements not covered by the exemption 
1. The exemption provided for in Article 1 shall not apply to agreements which, 
directly or indirectly, in isolation or in combination with other factors under the 
control of the parties, have as their object: 
(a) the fixing of prices when selling the products to third parties;  
(b) the limitation of output or sales; or 
(c) the allocation of markets or customers. 
2. Paragraph 1 shall not apply to: 
(a) provisions on the agreed amount of products in the context of unilateral or 
reciprocal specialisation agreements or the setting of the capacity and production 
volume of a production joint venture in the context of a joint production 
agreement;  
(b) the setting of sales targets and the fixing of prices that a production joint 
venture charges to its immediate customers in the context of point (b) of Article 3. 
 
Article 6 
Application of the market share threshold 
1. For the purposes of applying the market share threshold provided for in Article 
4 the following rules shall apply: 
(a) the market share shall be calculated on the basis of the market sales value; if 
market sales value data are not available, estimates based on other reliable market 
information, including market sales volumes, may be used to establish the market 
share of the undertaking concerned;  
(b) the market share shall be calculated on the basis of data relating to the 
preceding calendar year;  
(c) the market share held by the undertakings referred to in point 3(e) of Article 2 
shall be apportioned equally to each undertaking having the rights or the powers 
listed in point 3(a) of Article 2. 
2. If the market share referred to in Article 4 is initially not more than 20 % but 
subsequently rises above this level without exceeding 25 %, the exemption 
provided for in Article 1 shall continue to apply for a period of two consecutive 
calendar years following the year in which the 20 % threshold was first exceeded. 
3. If the market share referred to in Article 4 is initially not more than 20 % but 
subsequently rises above 25 %, the exemption provided for in Article 1 shall 
continue to apply for one calendar year following the year in which the level of 25 
% was first exceeded. 
4. The benefit of paragraphs 2 and 3 may not be combined so as to exceed a 
period of two calendar years. 
 
Article 7 
Withdrawal 
The Commission may withdraw the benefit of this Regulation, pursuant to Article 
7 of Regulation (EEC) No 2821/71, where, either on its own initiative or at the 
request of a Member State or of a natural or legal person claiming a legitimate 
interest, it finds in a particular case that an agreement to which the exemption 
provided for in Article 1 applies nevertheless has effects which are incompatible 
with the conditions laid down in Article 81(3) of the Treaty, and in particular 
where: 
(a) the agreement is not yielding significant results in terms of rationalisation or 
consumers are not receiving a fair share of the resulting benefit, or 
(b) the products which are the subject of the specialisation are not subject in the 
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common market or a substantial part thereof to effective competition from 
identical products or products considered by users to be equivalent in view of their 
characteristics, price and intended use. 
 
Article 8 
Transitional period 
The prohibition laid down in Article 81(1) of the Treaty shall not apply during the 
period from 1 January 2001 to 30 June 2002 in respect of agreements already in 
force on 31 December 2000 which do not satisfy the conditions for exemption 
provided for in this Regulation but which satisfy the conditions for exemption 
provided for in Regulation (EEC) No 417/85. 
 
Article 9 
Period of validity 
This Regulation shall enter into force on 1 January 2001. 
It shall expire on 31 December 2010. 
 
This Regulation shall be binding in its entirety and directly applicable in all 
Member States. 
Done at Brussels, 29 November 2000. 
 
For the Commission 
Mario Monti 
Member of the Commission 
 
(1) OJ L 285, 29.12.1971, p. 46. 
(2) OJ C 118, 27.4.2000, p. 3. 
(3) OJ L 53, 22.2.1985, p. 1. 
(4) OJ L 306, 11.11.1997, p. 12. 
(5) OJ L 336, 29.12.1999, p. 21. 
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Commission Regulation (EC) No 2659/2000 
of 29 November 2000 
on the application of Article 81(3) of the Treaty to categories of research and 
development agreements 
(Text with EEA relevance) 
 
THE COMMISSION OF THE EUROPEAN COMMUNITIES, 
Having regard to the Treaty establishing the European Community, 
Having regard to Council Regulation (EEC) No 2821/71 of 20 December 1971 on 
application of Article 85(3) of the Treaty to categories of agreements, decisions 
and concerted practices(1), as last amended by the Act of Accession of Austria, 
Finland and Sweden, and in particular Article 1(1)(b) thereof, 
Having published a draft of this Regulation(2), 
Having consulted the Advisory Committee on Restrictive Practices and Dominant 
Positions, 
Whereas: 
(1) Regulation (EEC) No 2821/71 empowers the Commission to apply Article 81
(3) (formerly Article 85(3)) of the Treaty by regulation to certain categories of 
agreements, decisions and concerted practices falling within the scope of Article 
81(1) which have as their object the research and development of products or 
processes up to the stage of industrial application, and exploitation of the results, 
including provisions regarding intellectual property rights. 
(2) Article 163(2) of the Treaty calls upon the Community to encourage 
undertakings, including small and medium-sized undertakings, in their research 
and technological development activities of high quality, and to support their 
efforts to cooperate with one another. Pursuant to Council Decision 1999/65/EC 
of 22 December 1998 concerning the rules for the participation of undertakings, 
research centres and universities and for the dissemination of research results for 
the implementation of the fifth framework programme of the European 
Community (1998-2002)(3) and Commission Regulation (EC) No 996/1999(4) on 
the implementation of Decision 1999/65/EC, indirect research and technological 
development (RTD) actions supported under the fifth framework programme of 
the Community are required to be carried out cooperatively. 
(3) Agreements on the joint execution of research work or the joint development 
of the results of the research, up to but not including the stage of industrial 
application, generally do not fall within the scope of Article 81(1) of the Treaty. In 
certain circumstances, however, such as where the parties agree not to carry out 
other research and development in the same field, thereby forgoing the 
opportunity of gaining competitive advantages over the other parties, such 
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agreements may fall within Article 81(1) and should therefore be included within 
the scope of this Regulation. 
(4) Pursuant to Regulation (EEC) No 2821/71, the Commission has, in particular, 
adopted Regulation (EEC) No 418/85 of 19 December 1984 on the application of 
Article 85(3) of the Treaty to categories of research and development agreements
(5), as last amended by Regulation (EC) No 2236/97(6). Regulation (EEC) No 
418/85 expires on 31 December 2000. 
(5) A new regulation should meet the two requirements of ensuring effective 
protection of competition and providing adequate legal security for undertakings. 
The pursuit of these objectives should take account of the need to simplify 
administrative supervision and the legislative framework to as great an extent 
possible. Below a certain level of market power it can, for the application of 
Article 81(3), in general be presumed that the positive effects of research and 
development agreements will outweigh any negative effects on competition. 
(6) Regulation (EEC) No 2821/71 requires the exempting regulation of the 
Commission to define the categories of agreements, decisions and concerted 
practices to which it applies, to specify the restrictions or clauses which may, or 
may not, appear in the agreements, decisions and concerted practices, and to 
specify the clauses which must be contained in the agreements, decisions and 
concerted practices or the other conditions which must be satisfied. 
(7) It is appropriate to move away from the approach of listing exempted clauses 
and to place greater emphasis on defining the categories of agreements which are 
exempted up to a certain level of market power and on specifying the restrictions 
or clauses which are not to be contained in such agreements. This is consistent 
with an economics based approach which assesses the impact of agreements on 
the relevant market. 
(8) For the application of Article 81(3) by regulation, it is not necessary to define 
those agreements which are capable of falling within Article 81(1). In the 
individual assessment of agreements under Article 81(1), account has to be taken 
of several factors, and in particular the market structure on the relevant market. 
(9) The benefit of the block exemption should be limited to those agreements for 
which it can be assumed with sufficient certainty that they satisfy the conditions 
of Article 81(3). 
(10) Cooperation in research and development and in the exploitation of the 
results generally promotes technical and economic progress by increasing the 
dissemination of know-how between the parties and avoiding duplication of 
research and development work, by stimulating new advances through the 
exchange of complementary know-how, and by rationalising the manufacture of 
the products or application of the processes arising out of the research and 
development. 
(11) The joint exploitation of results can be considered as the natural consequence 
of joint research and development. It can take different forms such as 
manufacture, the exploitation of intellectual property rights that substantially 
contribute to technical or economic progress, or the marketing of new products. 
(12) Consumers can generally be expected to benefit from the increased volume 
and effectiveness of research and development through the introduction of new or 
improved products or services or the reduction of prices brought about by new or 
improved processes. 
(13) In order to attain the benefits and objectives of joint research and 
development the benefit of this Regulation should also apply to provisions 
contained in research and development agreements which do not constitute the 
primary object of such agreements, but are directly related to and necessary for 
their implementation. 
(14) In order to justify the exemption, the joint exploitation should relate to 
products or processes for which the use of the results of the research and 
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development is decisive, and each of the parties is given the opportunity of 
exploiting any results that interest it. However, where academic bodies, research 
institutes or undertakings which supply research and development as a 
commercial service without normally being active in the exploitation of results 
participate in research and development, they may agree to use the results of 
research and development solely for the purpose of further research. Similarly, 
non-competitors may agree to limit their right to exploitation to one or more 
technical fields of application to facilitate cooperation between parties with 
complementary skills. 
(15) The exemption granted under this Regulation should be limited to research 
and development agreements which do not afford the undertakings the possibility 
of eliminating competition in respect of a substantial part of the products or 
services in question. It is necessary to exclude from the block exemption 
agreements between competitors whose combined share of the market for 
products or services capable of being improved or replaced by the results of the 
research and development exceeds a certain level at the time the agreement is 
entered into. 
(16) In order to guarantee the maintenance of effective competition during joint 
exploitation of the results, provision should be made for the block exemption to 
cease to apply if the parties' combined share of the market for the products arising 
out of the joint research and development becomes too great. The exemption 
should continue to apply, irrespective of the parties' market shares, for a certain 
period after the commencement of joint exploitation, so as to await stabilisation of 
their market shares, particularly after the introduction of an entirely new product, 
and to guarantee a minimum period of return on the investments involved. 
(17) This Regulation should not exempt agreements containing restrictions which 
are not indispensable to attain the positive effects mentioned above. In principle 
certain severe anti-competitive restraints such as limitations on the freedom of 
parties to carry out research and development in a field unconnected to the 
agreement, the fixing of prices charged to third parties, limitations on output or 
sales, allocation of markets or customers, and limitations on effecting passive 
sales for the contract products in territories reserved for other parties should be 
excluded from the benefit of the block exemption established by this Regulation 
irrespective of the market share of the undertakings concerned. 
(18) The market share limitation, the non-exemption of certain agreements, and 
the conditions provided for in this Regulation normally ensure that the agreements 
to which the block exemption applies do not enable the participating undertakings 
to eliminate competition in respect of a substantial part of the products or services 
in question. 
(19) In particular cases in which the agreements falling under this Regulation 
nevertheless have effects incompatible with Article 81(3) of the Treaty, the 
Commission may withdraw the benefit of the block exemption. 
(20) Agreements between undertakings which are not competing manufacturers of 
products capable of being improved or replaced by the results of the research and 
development will only eliminate effective competition in research and 
development in exceptional circumstances. It is therefore appropriate to enable 
such agreements to benefit from the block exemption irrespective of market share 
and to address such exceptional cases by way of withdrawal of its benefit. 
(21) As research and development agreements are often of a long-term nature, 
especially where the cooperation extends to the exploitation of the results, the 
period of validity of this Regulation should be fixed at 10 years. 
(22) This Regulation is without prejudice to the application of Article 82 of the 
Treaty. 
(23) In accordance with the principle of the primacy of Community law, no 
measure taken pursuant to national laws on competition should prejudice the 
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uniform application throughout the common market of the Community 
competition rules or the full effect of any measures adopted in implementation of 
those rules, including this Regulation, 
HAS ADOPTED THIS REGULATION: 
 
Article 1 
Exemption 
1. Pursuant to Article 81(3) of the Treaty and subject to the provisions of this 
Regulation, it is hereby declared that Article 81(1) shall not apply to agreements 
entered into between two or more undertakings (hereinafter referred to as "the 
parties") which relate to the conditions under which those undertakings pursue: 
(a) joint research and development of products or processes and joint exploitation 
of the results of that research and development;  
(b) joint exploitation of the results of research and development of products or 
processes jointly carried out pursuant to a prior agreement between the same 
parties; or 
(c) joint research and development of products or processes excluding joint 
exploitation of the results. 
This exemption shall apply to the extent that such agreements (hereinafter referred 
to as "research and development agreements") contain restrictions of competition 
falling within the scope of Article 81(1). 
2. The exemption provided for in paragraph 1 shall also apply to provisions 
contained in research and development agreements which do not constitute the 
primary object of such agreements, but are directly related to and necessary for 
their implementation, such as an obligation not to carry out, independently or 
together with third parties, research and development in the field to which the 
agreement relates or in a closely connected field during the execution of the 
agreement. 
The first subparagraph does, however, not apply to provisions which have the 
same object as the restrictions of competition enumerated in Article 5(1). 
 
Article 2 
Definitions 
For the purposes of this Regulation: 
1. "agreement" means an agreement, a decision of an association of undertakings 
or a concerted practice;  
2. "participating undertakings" means undertakings party to the research and 
development agreement and their respective connected undertakings;  
3. "connected undertakings" means: 
(a) undertakings in which a party to the research and development agreement, 
directly or indirectly: 
(i) has the power to exercise more than half the voting rights, 
(ii) has the power to appoint more than half the members of the supervisory board, 
board of management or bodies legally representing the undertaking, or 
(iii) has the right to manage the undertaking's affairs;  
(b) undertakings which directly or indirectly have, over a party to the research and 
development agreement, the rights or powers listed in (a);  
(c) undertakings in which an undertaking referred to in (b) has, directly or 
indirectly, the rights or powers listed in (a);  
(d) undertakings in which a party to the research and development agreement 
together with one or more of the undertakings referred to in (a), (b) or (c), or in 
which two or more of the latter undertakings, jointly have the rights or powers 
listed in (a);  
(e) undertakings in which the rights or the powers listed in (a) are jointly held by: 
(i) parties to the research and development agreement or their respective 
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connected undertakings referred to in (a) to (d), or 
(ii) one or more of the parties to the research and development agreement or one 
or more of their connected undertakings referred to in (a) to (d) and one or more 
third parties;  
4. "research and development" means the acquisition of know-how relating to 
products or processes and the carrying out of theoretical analysis, systematic study 
or experimentation, including experimental production, technical testing of 
products or processes, the establishment of the necessary facilities and the 
obtaining of intellectual property rights for the results;  
5. "product" means a good and/or a service, including both intermediary goods 
and/or services and final goods and/or services;  
6. "contract process" means a technology or process arising out of the joint 
research and development;  
7. "contract product" means a product arising out of the joint research and 
development or manufactured or provided applying the contract processes;  
8. "exploitation of the results" means the production or distribution of the contract 
products or the application of the contract processes or the assignment or licensing 
of intellectual property rights or the communication of know-how required for 
such manufacture or application;  
9. "intellectual property rights" includes industrial property rights, copyright and 
neighbouring rights;  
10. "know-how" means a package of non-patented practical information, resulting 
from experience and testing, which is secret, substantial and identified: in this 
context, "secret" means that the know-how is not generally known or easily 
accessible; "substantial" means that the know-how includes information which is 
indispensable for the manufacture of the contract products or the application of the 
contract processes; "identified" means that the know-how is described in a 
sufficiently comprehensive manner so as to make it possible to verify that it fulfils 
the criteria of secrecy and substantiality;  
11. research and development, or exploitation of the results, are carried out 
"jointly" where the work involved is: 
(a) carried out by a joint team, organisation or undertaking, 
(b) jointly entrusted to a third party, or 
(c) allocated between the parties by way of specialisation in research, 
development, production or distribution;  
12. "competing undertaking" means an undertaking that is supplying a product 
capable of being improved or replaced by the contract product (an actual 
competitor) or an undertaking that would, on realistic grounds, undertake the 
necessary additional investments or other necessary switching costs so that it 
could supply such a product in response to a small and permanent increase in 
relative prices (a potential competitor);  
13. "relevant market for the contract products" means the relevant product and 
geographic market(s) to which the contract products belong. 
 
Article 3 
Conditions for exemption 
1. The exemption provided for in Article 1 shall apply subject to the conditions set 
out in paragraphs 2 to 5. 
2. All the parties must have access to the results of the joint research and 
development for the purposes of further research or exploitation. However, 
research institutes, academic bodies, or undertakings which supply research and 
development as a commercial service without normally being active in the 
exploitation of results may agree to confine their use of the results for the 
purposes of further research. 
3. Without prejudice to paragraph 2, where the research and development 
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agreement provides only for joint research and development, each party must be 
free independently to exploit the results of the joint research and development and 
any pre-existing know-how necessary for the purposes of such exploitation. Such 
right to exploitation may be limited to one or more technical fields of application, 
where the parties are not competing undertakings at the time the research and 
development agreement is entered into. 
4. Any joint exploitation must relate to results which are protected by intellectual 
property rights or constitute know-how, which substantially contribute to technical 
or economic progress and the results must be decisive for the manufacture of the 
contract products or the application of the contract processes. 
5. Undertakings charged with manufacture by way of specialisation in production 
must be required to fulfil orders for supplies from all the parties, except where the 
research and development agreement also provides for joint distribution. 
 
Article 4 
Market share threshold and duration of exemption 
1. Where the participating undertakings are not competing undertakings, the 
exemption provided for in Article 1 shall apply for the duration of the research 
and development. Where the results are jointly exploited, the exemption shall 
continue to apply for seven years from the time the contract products are first put 
on the market within the common market. 
2. Where two or more of the participating undertakings are competing 
undertakings, the exemption provided for in Article 1 shall apply for the period 
referred to in paragraph 1 only if, at the time the research and development 
agreement is entered into, the combined market share of the participating 
undertakings does not exceed 25 % of the relevant market for the products capable 
of being improved or replaced by the contract products. 
3. After the end of the period referred to in paragraph 1, the exemption shall 
continue to apply as long as the combined market share of the participating 
undertakings does not exceed 25 % of the relevant market for the contract 
products. 
 
Article 5 
Agreements not covered by the exemption 
1. The exemption provided for in Article 1 shall not apply to research and 
development agreements which, directly or indirectly, in isolation or in 
combination with other factors under the control of the parties, have as their 
object: 
(a) the restriction of the freedom of the participating undertakings to carry out 
research and development independently or in cooperation with third parties in a 
field unconnected with that to which the research and development relates or, after 
its completion, in the field to which it relates or in a connected field;  
(b) the prohibition to challenge after completion of the research and development 
the validity of intellectual property rights which the parties hold in the common 
market and which are relevant to the research and development or, after the expiry 
of the research and development agreement, the validity of intellectual property 
rights which the parties hold in the common market and which protect the results 
of the research and development, without prejudice to the possibilty to provide for 
termination of the research and development agreement in the event of one of the 
parties challenging the validity of such intellectual property rights;  
(c) the limitation of output or sales;  
(d) the fixing of prices when selling the contract product to third parties;  
(e) the restriction of the customers that the participating undertakings may serve, 
after the end of seven years from the time the contract products are first put on the 
market within the common market;  

Side 6 af 8TXTG - 32000R2659 - bas-cen

10-02-2003file://C:\Wp-doc\Projects\007%20Competition%20Law\Web\TXTG%20-%2032000...

Latitude-pgj
the combined market share of the participatingundertakings does not exceed 25 % of the relevant market for the products capableof being improved or replaced by the contract products.

Latitude-pgj
The exemption provided for in Article 1 shall not apply to research anddevelopment agreements which, directly or indirectly, in isolation or incombination with other factors under the control of the parties, have as theirobject:

Latitude-pgj
restriction of the freedom of the participating undertakings to carry outresearch and development independently or in cooperation with third parties

Latitude-pgj
prohibition to challenge after completion of the research and developmentthe validity of intellectual property rights

Latitude-pgj
limitation of output or sales;

Latitude-pgj
fixing of prices

Latitude-pgj
restriction of the customers



(f) the prohibition to make passive sales of the contract products in territories 
reserved for other parties;  
(g) the prohibition to put the contract products on the market or to pursue an 
active sales policy for them in territories within the common market that are 
reserved for other parties after the end of seven years from the time the contract 
products are first put on the market within the common market;  
(h) the requirement not to grant licences to third parties to manufacture the 
contract products or to apply the contract processes where the exploitation by at 
least one of the parties of the results of the joint research and development is not 
provided for or does not take place;  
(i) the requirement to refuse to meet demand from users or resellers in their 
respective territories who would market the contract products in other territories 
within the common market; or 
(j) the requirement to make it difficult for users or resellers to obtain the contract 
products from other resellers within the common market, and in particular to 
exercise intellectual property rights or take measures so as to prevent users or 
resellers from obtaining, or from putting on the market within the common 
market, products which have been lawfully put on the market within the 
Community by another party or with its consent. 
2. Paragraph 1 shall not apply to: 
(a) the setting of production targets where the exploitation of the results includes 
the joint production of the contract products;  
(b) the setting of sales targets and the fixing of prices charged to immediate 
customers where the exploitation of the results includes the joint distribution of 
the contract products. 
 
Article 6 
Application of the market share threshold 
1. For the purposes of applying the market share threshold provided for in Article 
4 the following rules shall apply: 
(a) the market share shall be calculated on the basis of the market sales value; if 
market sales value data are not available, estimates based on other reliable market 
information, including market sales volumes, may be used to establish the market 
share of the undertaking concerned;  
(b) the market share shall be calculated on the basis of data relating to the 
preceding calendar year;  
(c) the market share held by the undertakings referred to in point 3(e) of Article 2 
shall be apportioned equally to each undertaking having the rights or the powers 
listed in point 3(a) of Article 2. 
2. If the market share referred to in Article 4(3) is initially not more than 25 % but 
subsequently rises above this level without exceeding 30 %, the exemption 
provided for in Article 1 shall continue to apply for a period of two consecutive 
calendar years following the year in which the 25 % threshold was first exceeded. 
3. If the market share referred to in Article 4(3) is initially not more than 25 % but 
subsequently rises above 30 %, the exemption provided for in Article 1 shall 
continue to apply for one calendar year following the year in which the level of 30 
% was first exceeded. 
4. The benefit of paragraphs 2 and 3 may not be combined so as to exceed a 
period of two calendar years. 
 
Article 7 
Withdrawal 
The Commission may withdraw the benefit of this Regulation, pursuant to Article 
7 of Regulation (EEC) No 2821/71, where, either on its own initiative or at the 
request of a Member State or of a natural or legal person claiming a legitimate 
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interest, it finds in a particular case that a research and development agreement to 
which the exemption provided for in Article 1 applies nevertheless has effects 
which are incompatible with the conditions laid down in Article 81(3) of the 
Treaty, and in particular where: 
(a) the existence of the research and development agreement substantially restricts 
the scope for third parties to carry out research and development in the relevant 
field because of the limited research capacity available elsewhere;  
(b) because of the particular structure of supply, the existence of the research and 
development agreement substantially restricts the access of third parties to the 
market for the contract products;  
(c) without any objectively valid reason, the parties do not exploit the results of 
the joint research and development;  
(d) the contract products are not subject in the whole or a substantial part of the 
common market to effective competition from identical products or products 
considered by users as equivalent in view of their characteristics, price and 
intended use;  
(e) the existence of the research and development agreement would eliminate 
effective competition in research and development on a particular market. 
 
Article 8 
Transitional period 
The prohibition laid down in Article 81(1) of the Treaty shall not apply during the 
period from 1 January 2001 to 30 June 2002 in respect of agreements already in 
force on 31 December 2000 which do not satisfy the conditions for exemption 
provided for in this Regulation but which satisfy the conditions for exemption 
provided for in Regulation (EEC) No 418/85. 
 
Article 9 
Period of validity 
This Regulation shall enter into force on 1 January 2001. 
It shall expire on 31 December 2010. 
 
This Regulation shall be binding in its entirety and directly applicable in all 
Member States. 
Done at Brussels, 29 November 2000. 
 
For the Commission 
Mario Monti 
Member of the Commission 
 
(1) OJ L 285, 29.12.1971, p. 46. 
(2) OJ C 118, 27.4.2000, p. 3. 
(3) OJ L 26, 1.2.1999, p. 46. 
(4) OJ L 122, 12.5.1999, p. 9. 
(5) OJ L 53, 22.2.1985, p. 5. 
(6) OJ L 306, 11.11.1997, p. 12. 
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COMMISSION NOTICE

Guidelines on the applicability of Article 81 of the EC Treaty to horizontal cooperation
agreements

(2001/C 3/02)

(Text with EEA relevance)

1. INTRODUCTION

1.1. Purpose

1. These guidelines set out the principles for the assessment
of horizontal cooperation agreements under Article 81 of
the Treaty. A cooperation is of a �horizontal nature� if an
agreement or concerted practice is entered into between
companies operating at the same level(s) in the market. In
most instances, horizontal cooperation amounts to coop-
eration between competitors. It covers for example areas
such as research and development (R & D), production,
purchasing or commercialisation.

2. Horizontal cooperation may lead to competition
problems. This is for example the case if the parties to
a cooperation agree to fix prices or output, to share
markets, or if the cooperation enables the parties to
maintain, gain or increase market power and thereby
causes negative market effects with respect to prices,
output, innovation or the variety and quality of products.

3. On the other hand, horizontal cooperation can lead to
substantial economic benefits. Companies need to
respond to increasing competitive pressure and a
changing market place driven by globalisation, the
speed of technological progress and the generally more
dynamic nature of markets. Cooperation can be a means
to share risk, save costs, pool know-how and launch
innovation faster. In particular for small and
medium-sized enterprises cooperation is an important
means to adapt to the changing market place.

4. The Commission, while recognising the economic
benefits that can be generated by cooperation, has to
ensure that effective competition is maintained. Article
81 provides the legal framework for a balanced
assessment taking into account both anti-competitive
effects as well as economic benefits.

5. In the past, two Commission notices and two block
exemption regulations provided guidance for the
assessment of horizontal cooperation under Article 81.
Commission Regulation (EEC) No 417/85 (1), as last
amended by Regulation (EC) No 2236/97 (2) and
Commission Regulation (EEC) No 418/85 (3), as last
amended by Regulation (EC) No 2236/97, provided for
the exemption of certain forms of specialisation

agreement and research and development agreement
(R & D) respectively. Those two Regulations have now
been replaced by Commission Regulation (EC) No
2658/2000 of 29 November 2000 on the application
of Article 81(3) of the Treaty to categories of special-
isation agreements (4) (�the Specialisation block
exemption Regulation�) and Commission Regulation (EC)
No 2659/2000 of 29 November 2000 on the application
of Article 81(3) of the Treaty to categories of research
and development agreements (5) (�the R & D block
exemption Regulation�). The two notices provided
guidance in respect of certain types of cooperation
agreement falling outside Article 81 (6) and the asses-
sement of cooperative joint ventures (7).

6. Changing markets have generated an increasing variety
and use of horizontal cooperation. More complete and
updated guidance is needed to improve clarity and trans-
parency regarding the applicability of Article 81 in this
area. Within the assessment greater emphasis has to be
put on economic criteria to better reflect recent devel-
opments in enforcement practice and the case law of the
Court of Justice and Court of First Instance of the
European Communities.

7. The purpose of these guidelines is to provide an
analytical framework for the most common types of hori-
zontal cooperation. This framework is primarily based on
criteria that help to analyse the economic context of a
cooperation agreement. Economic criteria such as the
market power of the parties and other factors relating
to the market structure, form a key element of the
assessment of the market impact likely to be caused by
a cooperation and therefore for the assessment under
Article 81. Given the enormous variety in types and
combinations of horizontal cooperation and market
circumstances in which they operate, it is impossible to
provide specific answers for every possible scenario. The
present analytical framework based on economic criteria
will nevertheless assist businesses in assessing the
compatibility of an individual cooperation agreement
with Article 81.

8. The guidelines not only replace the Notices referred to in
paragraph 5, but also cover a wider range of the most
common types of horizontal agreements. They
complement the R & D block exemption Regulation and
the Specialisation block exemption Regulation.
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1.2. Scope of the guidelines

9. These guidelines cover agreements or concerted practices
(hereinafter referred to as �agreements�) entered into
between two or more companies operating at the same
level(s) in the market, e.g. at the same level of production
or distribution. Within this context the focus is an coop-
eration between competitors. The term �competitors� as
used in these guidelines includes both actual (8) and
potential (9).

10. The present guidelines do not, however, address all
possible horizontal agreements. They are only
concerned with those types of cooperation which
potentially generate efficiency gains, namely agreements
on R & D, production, purchasing, commercialisation,
standardisation, and environmental agreements. Other
types of horizontal agreements between competitors,
for example on the exchange of information or on
minority shareholdings, are to be addressed separately.

11. Agreements that are entered into between companies
operating at a different level of the production or
distribution chain, that is to say vertical agreements, are
in principle excluded from these guidelines and dealt with
in Commission Regulation (EC) No 2790/1999 (10) (the
�Block Exemption Regulation on Vertical Restraints�) and
the Guidelines on vertical restraints (11). However, to the
extent that vertical agreements, e.g. distribution
agreements, are concluded between competitors, the
effects of the agreement on the market and the possible
competition problems can be similar to horizontal
agreements. Therefore, these agreements have to be
assessed according to the principles described in the
present guidelines. This does not exclude the additional
application of the Guidelines on Vertical Restraints to
these agreements to assess the vertical restraints
included in such agreements (12).

12. Agreements may combine different stages of cooperation,
for example R & D and the production of its results.
Unless they fall under Council Regulation (EEC) No
4064/89 of 21 December 1989 on the control of concen-
trations between undertakings (13), as last amended by
Regulation (EC) No 1310/97 (14) (�the Merger Regulation�),
these agreements are covered by the guidelines. The
centre of gravity of the cooperation determines which
section of the present guidelines applies to the
agreement in question. In the determination of the
centre of gravity, account is taken in particular of two
factors: firstly, the starting point of the cooperation, and,
secondly, the degree of integration of the different
functions which are being combined. A cooperation
involving both joint R & D and joint production of the
results would thus normally be covered in the section on
�Agreements on Research and Development�, as the joint
production will only take place if the joint R & D is
successful. This implies that the results of the joint

R & D are decisive for production. The R & D agreement
can thus be regarded as the starting point of the coop-
eration. This assessment would change if the agreement
foresaw a full integration in the area of production and
only a partial integration of some R & D activities. In this
case, the possible anti-competitive effects and economic
benefits of the cooperation would largely relate to the
joint production, and the agreement would therefore be
examined according to the principles set out in the
section on �Production Agreements�. More complex
arrangements such as strategic alliances that combine a
number of different areas and instruments of cooperation
in varying ways are not covered by the guidelines. The
assessment of each individual area of cooperation within
an alliance may be carried out with the help of the
corresponding chapter in the guidelines. However,
complex arrangements must also be analysed in their
totality. Due to the variety of areas an alliance may
combine, it is impossible to give general guidance for
such an overall assessment. Alliances or other forms of
cooperation that primarily declare intentions are
impossible to assess under the competition rules as
long as they lack a precise scope.

13. The criteria set out in these guidelines apply to coop-
eration concerning both goods and services, collectively
referred to as �products�. However, the guidelines do not
apply to the extent that sector-specific rules apply, as is
the case for agriculture, transport or insurance (15).
Operations that come under the Merger Regulation are
also not the subject of the present guidelines.

14. Article 81 only applies to those horizontal cooperation
agreements which may affect trade between Member
States. These guidelines are not concerned with the
analysis of the capability of a given agreement to affect
trade. The following principles on the applicability of
Article 81 are therefore based on the assumption that
trade between Member States is affected. In practice,
however, this issue needs to be examined on a case-
by-case basis.

15. Article 81 does not apply to agreements which are of
minor importance because they are not capable of
appreciably restricting competition by object or effect.
These guidelines are without prejudice to the application
of the present or any future �de minimis� notice (16).

16. The assessment under Article 81 as described in these
guidelines is without prejudice to the possible parallel
application of Article 82 of the Treaty to horizontal
cooperation agreements. Furthermore, these guidelines
are without prejudice to the interpretation that may be
given by the Court of First Instance and the Court of
Justice of the European Communities in relation to the
application of Article 81 to horizontal cooperation
agreements.
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1.3. Basic principles for the assessment under Article 81

1.3.1. Article 81(1)

17. Article 81(1) applies to horizontal cooperation
agreements which have as their object or effect the
prevention, restriction or distortion of competition (here-
inafter referred to as �restrictions of competition�).

18. In some cases the nature of a cooperation indicates from
the outset the applicability of Article 81(1). This is the
case for agreements that have as their object a restriction
of competition by means of price fixing, output limi-
tation or sharing of markets or customers. These
agreements are presumed to have negative market
effects. It is therefore not necessary to examine their
actual effects on competition and the market in order
to establish that they fall within Article 81(1).

19. Many horizontal cooperation agreements, however, do
not have as their object a restriction of competition.
Therefore, an analysis of the effects of the agreement is
necessary. For this analysis it is not sufficient that the
agreement limits competition between the parties. It
must also be likely to affect competition in the market
to such an extent that negative market effects as to prices,
output, innovation or the variety or quality of goods and
services can be expected.

20. Whether the agreement is able to cause such negative
market effects depends on the economic context taking
into account both the nature of the agreement and the
parties’ combined market power which determines �
together with other structural factors � the capability
of the cooperation to affect overall competition to such
a significant extent.

Nature of the agreement

21. The nature of an agreement relates to factors such as the
area and objective of the cooperation, the competitive
relationship between the parties and the extent to
which they combine their activities. These factors
indicate the likelihood of the parties coordinating their
behaviour in the market.

22. Certain types of agreement, for instance most R & D
agreements or cooperation to set standards or improve
environmental conditions, are less likely to include
restrictions with respect to prices and output. If these
types of agreements have negative effects at all these
are likely to be on innovation or the variety of
products. They may also give rise to foreclosure
problems.

23. Other types of cooperation such as agreements on
production or purchasing typically cause a certain
degree of commonality in (total) costs. If this degree is
significant, the parties may more easily coordinate market
prices and output. A significant degree of commonality
in costs can only be achieved under certain conditions:
First, the area of cooperation, e.g. production and
purchasing, has to account for a high proportion of the
total costs in a given market. Secondly, the parties need
to combine their activities in the area of cooperation to a
significant extent. This is, for instance, the case, where
they jointly manufacture or purchase an important inter-
mediate product or a high proportion of their total
output of a final product.

Agreements that do not fall under Article 81(1)

24. Some categories of agreements do not fall under Article
81(1) because of their very nature. This is normally true
for cooperation that does not imply a coordination of the
parties’ competitive behaviour in the market such as

� cooperation between non-competitors,

� cooperation between competing companies that
cannot independently carry out the project or
activity covered by the cooperation,

� cooperation concerning an activity which does not
influence the relevant parameters of competition.

These categories of cooperation could only come under
Article 81(1) if they involve firms with significant market
power (17) and are likely to cause foreclosure problems
vi-à-vis third parties.

Agreements that almost always fall under Article 81(1)

25. Another category of agreements can be assessed from the
outset as normally falling under Article 81(1). This
concerns cooperation agreements that have the object
to restrict competition by means of price fixing, output
limitation or sharing of markets or customers. These
restrictions are considered to be the most harmful,
because they directly interfere with the outcome of the
competitive process. Price fixing and output limitation
directly lead to customers paying higher prices or not
receiving the desired quantities. The sharing of markets
or customers reduces the choice available to customers
and therefore also leads to higher prices or reduced
output. It can therefore be presumed that these
restrictions have negative market effects. They are
therefore almost always prohibited (18).
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Agreements that may fall under Article 81(1)

26. Agreements that do not belong to the above-mentioned
categories need further analysis in order to decide
whether they fall under Article 81(I). The analysis has
to include market-related criteria such as the market
position of the parties and other structural factors.

Market power and market structure

27. The starting point for the analysis is the position of the
parties in the markets affected by the cooperation. This
determines whether or not they are likely to maintain,
gain or increase market power through the cooperation,
i.e. have the ability to cause negative market effects as to
prices, output, innovation or the variety or quality of
goods and services. To carry out this analysis the
relevant market(s) have to be defined by using the
methodology of the Commission’s market definition
notice (19). Where specific types of markets are
concerned such as purchasing or technology markets,
these guidelines will provide additional guidance.

28. If the parties together have a low combined market
share (20), a restrictive effect of the cooperation is
unlikely and no further analysis normally is required. If
one of just two parties has only an insignificant market
share and if it does not possess important resources, even
a high combined market share normally cannot be seen
as indicating a restrictive effect on competition in the
market (21). Given the variety of cooperation types and
the different effects they may cause in different market
situations, it is impossible to give a general market share
threshold above which sufficient market power for
causing restrictive effects can be assumed.

29. In addition to the market position of the parties and the
addition of market shares, the market concentration, i.e.
the position and number of competitors, may have to be
taken into account as an additional factor to assess the
impact of the cooperation on market competition. As an
indicator the Herfindahl-Hirshman Index (�HHI�), which
sums up the squares of the individual market shares of
all competitors (22), can be used: With an HHI below
1 000 the market concentration can be characterised as
low, between 1 000 and 1 800 as moderate and above
1 800 as high. Another possible indicator would be the
leading firm concentration ratio, which sums up the indi-
vidual market shares of the leading competitors (23).

30. Depending on the market position of the parties and the
concentration in the market, other factors such as the
stability of market shares over time, entry barriers and
the likelihood of market entry, the countervailing power

of buyers/suppliers or the nature of the products (e.g.
homogeneity, maturity) have to be considered as well.
Where an impact on competition in innovation is likely
and can not be assessed adequately on the basis of
existing markets, specific factors to analyse these
impacts may have to be taken into account (see
Chapter 2, R & D agreements).

1.3.2. Article 81(3)

31. Agreements that come under Article 81(1) may be
exempted provided the conditions of Article 81(3) are
fulfilled. This is the case if the agreement

� contributes to improving the production or
distribution of products or to promoting technical
or economic progress

� allows consumers a fair share of the resulting benefit

and does not

� impose restrictions which are not indispensable to the
attainment of the above listed objectives

� afford the possibility of eliminating competition in
respect of a substantial part of the products in
question.

Economic benefits

32. The first condition requires that the agreement
contributes to improving the production or distribution
of products or to promoting technical or economic
progress. As these benefits relate to static or dynamic
efficiencies, they can be referred to as �economic benefits�.
Economic benefits may outweigh restrictive effects on:
competition. For instance, a cooperation may enable
firms to offer goods or services at lower prices, better
quality or to launch innovation more quickly. Most effi-
ciencies stem from the combination and integration of
different skills or resources. The parties must demonstrate
that the efficiencies are likely to be caused by the coop-
eration and cannot be achieved by less restrictive means
(see also below). Efficiency claims must be substantiated.
Speculations or general statements on cost savings are
not sufficient.

33. The Commission does not take into account cost savings
that arise from output reduction, market sharing, or from
the mere exercise of market power.
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Fair share for the consumers

34. Economic benefits have to favour not only the parties to
the agreement, but also the consumers. Generally, the
transmission of the benefits to the consumers will
depend on the intensity of competition within the
relevant market. Competitive pressures will normally
ensure that cost-savings are passed on by way of lower
prices or that companies have an incentive to bring new
products to the market as quickly as possible. Therefore,
if sufficient competition which effectively constrains the
parties to the agreement is maintained on the market, the
competitive process will normally ensure that the
consumers receive a fair share of the economic benefits.

Indispensability

35. The restriction of competition must be necessary to
achieve the economic benefits. If there are less restrictive
means to achieve similar benefits, the claimed efficiencies
cannot be used to justify the restrictions of competition.
Whether or not individual restrictions are necessary
depends on market circumstances and on the duration
of the agreement. For instance, exclusivity agreements
may prevent a participating party from free riding and
may therefore be acceptable. Under certain circumstances
they may, however, not be necessary and worsen a
restrictive effect.

No elimination of competition

36. The last criterion of elimination of competition for a
substantial part of the products in question is related to
the question of dominance. Where an undertaking is
dominant or becoming dominant as a consequence of a
horizontal agreement, an agreement which produces anti-
competitive effects in the meaning of Article 81 can in
principle not be exempted.

Block Exemption Regulations for R & D and Specialisation

37. Under certain conditions the criteria of Article 81(3) can
be assumed to be fulfilled for specified categories of
agreements. This is in particular the case for R & D and
production agreements where the combination of
complementary skills or assets can be the source of
substantial efficiencies. These guidelines should be seen
as a complement to the R & D and Specialisation block
exemption Regulations. Those block exemption Regu-
lations exempt most common forms of agreements in
the fields of production/specialisation up to a market
share threshold of 20 % and in the field of R & D up
to a market share threshold of 25 % provided that the
agreements fulfil the conditions for application of the
block exemption and do not contain �hard core�
restrictions (�black clauses�) that render the block
exemption inapplicable. The block exemption Regulations
do not provide severability for hardcore restrictions. If
there are one or more hardcore restrictions, the benefit

of the block exemption Regulation is lost for the entire
agreement.

1.4. Structure of the following chapters on types of coop-
eration

38. The guidelines are divided into chapters relating to
certain types of agreements. Each chapter is structured
according to the analytical framework described above
under point 1.3. Where necessary, specific guidance on
the definition of relevant markets is given (e.g. in the field
of R & D or with respect to purchasing markets).

2. AGREEMENTS ON RESEARCH AND DEVELOPMENT

2.1. Definition

39. R & D agreements may vary in form and scope. They
range from outsourcing certain R & D activities to the
joint improvement of existing technologies or to a coop-
eration concerning the research, development and
marketing of completely new products. They may take
the form of a cooperation agreement or of a jointly
controlled company. This chapter applies to all forms
of R & D agreements including related agreements
concerning the production or commercialisation of the
R & D results provided that the cooperation’s centre of
gravity lies in R & D, with the exception of mergers and
joint ventures falling under the Merger Regulation.

40. Cooperation in R & D may reduce duplicative,
unnecessary costs, lead to significant cross fertilisation
of ideas and experience and thus result in products and
technologies being developed more rapidly than would
otherwise be the case. As a general rule, R & D coop-
eration tends to increase overall R & D activities.

41. Small and medium-sized enterprises (SMEs) form a
dynamic and heterogeneous community which is
confronted by many challenges, including the growing
demands of larger companies for which they often
work as sub-contractors. In R & D intensive sectors, fast
growing SMEs, more often called �start-up companies�,
also aim at becoming a leader in fast-developing market
segments. To meet those challenges and to remain
competitive, SMEs need constantly to innovate. Through
R & D cooperation there is a likelihood that overall
R & D by SMEs will increase and that they will be able
to compete more vigorously with stronger market
players.

42. Under certain circumstances, however, R & D agreements
may cause competition problems such as restrictive
effects on prices, output, innovation, or variety or
quality of products.
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2.2. Relevant markets

43. The key to defining the relevant market when assessing
the effects of an R & D agreement is to identify those
products, technologies or R & D efforts, that will act as
a competitive constraint on the parties. At one end of the
spectrum of possible situations, the innovation may result
in a product (or technology) which competes in an
existing product (or technology) market. This is the
case with R & D directed towards slight improvements
or variations, such as new models of certain products.
Here, possible effects concern the market for existing
products. At the other end, innovation may result in an
entirely new product which creates its own new market
(e.g. of the spectrum of a new vaccine for a previously
incurable disease). In such a case, existing markets are
only relevant if they are somehow related to the inno-
vation in question. Consequently, and if possible, the
effects of the cooperation on innovation have to be
assessed. However, most of the cases probably concern
situations in between these two extremes, i.e. situations
in which innovation efforts may create products (or tech-
nology) which, over time, replace existing ones (e.g. CDs
which have replaced records). A careful analysis of those
situations may have to cover both existing markets and
the impact of the agreement on innovation.

Existing markets

(a) Product markets

44. When the cooperation concerns R & D for the
improvement of existing products, these existing
products including its close substitutes form the
relevant market concerned by the cooperation (24).

45. If the R & D efforts aim at a significant change of an
existing product or even at a new product replacing
existing ones, substitution with the existing products
may be imperfect or long-term. Consequently, the old
and the potentially emerging new products are not
likely to belong to the same relevant market. The
market for existing products may nevertheless be
concerned, if the pooling of R & D efforts is likely to
result in the coordination of the parties’ behaviour as
suppliers of existing products. An exploitation of power
in the existing market, however, is only possible if the
parties together have a strong position with respect to
both the existing product market and R & D efforts.

46. If the R & D concerns an important component of a final
product, not only the market for this component may be
relevant for the assessment, but the existing market for
the final product as well. For instance, if car manu-
facturers cooperate in R & D related to a new type of
engine, the car market may be affected by this R & D
cooperation. The market for final products, however, is

only relevant for the assessment, if the component at
which the R & D is aimed, is technically or economically
a key element of these final products and if the parties to
the R & D agreement are important competitors with
respect to the final products.

(b) Technology markets

47. R & D cooperation may not only concern products but
also technology. When rights to intellectual property are
marketed separately from the products concerned to
which they relate, the relevant technology market has
to be defined as well. Technology markets consist of
the intellectual property that is licensed and its close
substitutes, i.e. other technologies which customers
could use as a substitute.

48. The methodology for defining technology markets
follows the same principles as product market defi-
nition (25). Starting from the technology which is
marketed by the parties, one needs to identify those
other technologies to which customers could switch in
response to a small but permanent increase in relative
prices. Once these technologies are identified, one can
calculate market shares by dividing the licensing
income generated by the parties with the total licensing
income of all sellers of substitutable technologies.

49. The parties’ position in the market for existing tech-
nology is a relevant assessment criterion where the
R & D cooperation concerns the significant improvement
of existing technology or a new technology that is likely
to replace the existing technology. The parties’ market
share can however only be taken as a starting point for
this analysis. In technology markets, particular emphasis
must be put on potential competition. If companies, who
do not currently license their technology, are potential
entrants on the technology market they could constrain
the ability of the parties to raise the price for their tech-
nology (see Example 3 below).

Competition in innovation (R & D efforts)

50. R & D cooperation may not � or not only � affect
competition in existing markets, but competition in inno-
vation. This is the case where cooperation concerns the
development of new products/technology which either
may � if emerging � one day replace existing ones
or which are being developed for a new intended use
and will therefore not replace existing products but
create a completely new demand. The effects on
competition in innovation are important in these
situations, but can in some cases not be sufficiently
assessed by analysing actual or potential competition in
existing product/technology markets. In this respect, two
scenarios can be distinguished, depending on the nature
of the innovative process in a given industry.
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51. In the first scenario, which is for instance present in the
pharmaceutical industry, the process of innovation is
structured in such a way that it is possible at an early
stage to identify R & D poles. R & D poles are R & D
efforts directed towards a certain new product or tech-
nology, and the substitutes for that R & D, i.e. R & D
aimed at developing substitutable products or technology
for those developed by the cooperation and having
comparable access to resources as well as a similar
timing. In this case, it can be analysed if after the
agreement there will be a sufficient number of R & D
poles left. The starting point of the analysis is the
R & D of the parties. Then credible competing R & D
poles have to be identified. In order to assess the credi-
bility of competing poles, the following aspects have to
be taken into account: the nature, scope and size of
possible other R & D efforts, their access to financial
and human resources, know-how/patents, or other
specialised assets as well as their timing and their capa-
bility to exploit possible results. An R & D pole is not a
credible competitor if it can not be regarded as a close
substitute for the parties’ R & D effort from the viewpoint
of, for instance, access to resources or timing.

52. In the second scenario, the innovative efforts in an
industry are not clearly structured so as to allow the
identification of R & D poles. In this situation, the
Commission would, absent exceptional circumstances,
not try to assess the impact of a given R & D cooperation
on innovation, but would limit its assessment to product
and/or technology markets which are related to the
R & D cooperation in question.

Calculation of market shares

53. The calculation of market shares, both for the purposes
of the R & D block exemption Regulation and of these
guidelines, has to reflect the distinction between existing
markets and competition in innovation. At the beginning
of a cooperation the reference point is the market for
products capable of being improved or replaced by the
products under development. If the R & D agreement
only aims at improving or refining existing products,
this market includes the products directly concerned by
the R & D. Market shares can thus be calculated on the
basis of the sales value of the existing products. If the
R & D aims at replacing an existing product, the new
product will, if succesful, become a substitute to the
existing products. To assess the competitive position of
the parties, it is again possible to calculate market shares
on the basis of the sales value of the existing products.
Consequently, the R & D block exemption Regulation
bases its exemption of these situations on the market
share in �the relevant market for the products capable
of being improved or replaced by the contract products�.
For an automatic exemption, this market share may not
exceed 25 % (26).

54. If the R & D aims at developing a product which will
create a complete new demand, market shares based on
sales cannot be calculated. Only an analysis of the effects
of the agreement on competition in innovation is
possible. Consequently, the R & D block exemption Regu-
lation exempts these agreements irrespective of market
share for a period of seven years after the product is
first put on the market (27). However, the benefit of the
block exemption may be withdrawn if the agreement
would eliminate effective competition in innovation (28).
After the seven year period, market shares based on sales
value can be calculated, and the market share threshold
of 25 % applies (29).

2.3. Assessment under Article 81(1)

2.3.1. Nature of the agreement

2.3.1.1. A g r e e m e n t s t h a t d o n o t f a l l u n d e r A r t i c l e
8 1 ( 1 )

55. Most R & D agreements do not fall under Article 81(1).
First, this can be said for agreements relating to coop-
eration in R & D at a rather theoretical stage, far removed
from the exploitation of possible results.

56. Moreover, R & D cooperation between non-competitors
does generally not restrict competition (30). The
competitive relationship between the parties has to be
analysed in the context of affected existing markets
and/or innovation. If the parties are not able to carry
out the necessary R & D independently, there is no
competition to be restricted. This can apply, for
example, to firms bringing together complementary
skills, technologies and other resources. The issue of
potential competition has to be assessed on a realistic
basis. For instance, parties cannot be defined as
potential competitors simply because the cooperation
enables them to carry out the R & D activities. The
decisive question is whether each party independently
has the necessary means as to assets, know-how and
other resources.

57. R & D cooperation by means of outsourcing of previously
captive R & D is often carried out by specialised
companies, research institutes or academic bodies which
are not active in the exploitation of the results. Typically
such agreements are combined with a transfer of
know-how and/or an exclusive supply clause concerning
possible results. Due to the complementary nature of the
cooperating parties in these scenarios, Article 81(1) does
not apply.
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58. R & D cooperation which does not include the joint
exploitation of possible results by means of licensing,
production and/or marketing rarely falls under Article
81(1). Those �pure� R & D agreements can only cause a
competition problem, if effective competition with
respect to innovation is significantly reduced.

2.3.1.2. A g r e e m e n t s t h a t a l m o s t a l w a y s f a l l u n d e r
A r t i c l e 8 1 ( 1 )

59. If the true object of an agreement is not R & D but the
creation of a disguised cartel, i.e. otherwise prohibited
price fixing, output limitation or market allocation, it
falls under Article 81(1). However, an R & D agreement
which includes the joint exploitation of possible future
results is not necessarily restrictive of competition.

2.3.1.3. A g r e e m e n t s t h a t m a y f a l l u n d e r A r t i c l e
8 1 ( 1 )

60. R & D agreements that cannot be assessed from the
outset as clearly non-restrictive may fall under Article
81(1) (31) and have to be analysed in their economic
context. This applies to R & D cooperation which is set
up at a stage rather close to the market launch and which
is agreed between companies that are competitors on
either existing product/technology markets or on inno-
vation markets.

2.3.2. Market power and market structures

61. R & D cooperation can cause negative market effects in
three respects: First, it may restrict innovation, secondly it
may cause the coordination of the parties’ behaviour in
existing markets and thirdly, foreclosure problems may
occur at the level of the exploitation of possible results.
These types of negative market effects, however, are only
likely to emerge when the parties to the cooperation have
significant power on the existing markets and/or
competition with respect to innovation is significantly
reduced. Without market power there is no incentive to
coordinate behaviour on existing markets or to reduce or
slow down innovation. A foreclosure problem may only
arise in the context of cooperation involving at least one
player with significant market power for a key tech-
nology and the exclusive exploitation of results.

62. There is no absolute market share threshold which
indicates that an R & D agreement creates some degree
of market power and thus falls under Article 81(1).
However, R & D agreements are exempted provided that
they are concluded between parties with a combined
market share not exceeding 25 % and that the other

conditions for the application of the R & D Block
Exemption Regulation are fulfilled. Therefore, for most
R & D agreements, restrictive effects only have to be
analysed if the parties’ combined market share exceeds
25 %.

63. Agreements falling outside the R & D Block Exemption
Regulation due to a stronger market position of the
parties do not necessarily restrict competition. However,
the stronger the combined position of the parties on
existing markets and/or the more competition in inno-
vation is restricted, the more likely is the application of
Article 81(1) and the assessment requires a more detailed
analysis.

64. If the R & D is directed at the improvement or refinement
of existing products/technology possible effects concern
the relevant market(s) for these existing products/tech-
nology. Effects on prices, output and/or innovation in
existing markets are, however, only likely if the parties
together have a strong position, entry is difficult and few
other innovation activities are identifiable. Furthermore,
if the R & D only concerns a relatively minor input of a
final product, effects as to competition in these final
products are, if invariably, very limited. In general, a
distinction has to be made between pure R & D
agreements and more comprehensive cooperation
involving different stages of the exploitation of results
(i.e. licensing, production, marketing). As said above,
pure R & D agreements rarely come under Article
81(1). This is in particular true for R & D directed
towards a limited improvement of existing products/tech-
nology. If, in such a scenario, the R & D cooperation
includes joint exploitation only by means of licensing,
restrictive effects such as foreclosure problems are
unlikely. If, however, joint production and/or marketing
of the slightly improved products/technology are
included, the cooperation has to be examined more
closely. First, negative effects as to prices and output in
existing markets are more likely if strong competitors are
involved in such a situation. Secondly, the cooperation
may come closer to a production agreement because the
R & D activities may de facto not form the centre of
gravity of such a collaboration.

65. If the R & D is directed at an entirely new product (or
technology) which creates its own new market, price and
output effects on existing markets are rather unlikely. The
analysis has to focus on possible restrictions of inno-
vation concerning, for instance, the quality and variety
of possible future products/technology or the speed of
innovation. Those restrictive effects can arise where two
or more of the few firms engaged in the development of
such a new product, start to cooperate at a stage where
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they are each independently rather near to the launch of
the product. In such a case, innovation may be restricted
even by a pure R & D agreement. In general, however,
R & D cooperation concerning entirely new products is
pro-competitive. This principle does not change
significantly if the joint exploitation of the results, even
joint marketing, is involved. Indeed, the issue of joint
exploitation in these situations is only relevant where
foreclosure from key technologies plays a role. Those
problems would, however, not arise where the parties
grant licences to third parties.

66. Most R & D agreements will lie somewhere in between
the two situations described above. They may therefore
have effects on innovation as well as repercussions on
existing markets. Consequently, both the existing market
and the effect on innovation may be of relevance for the
assessment with respect to the parties’ combined
positions, concentration ratios, number of players/
innovators and entry conditions. In some cases there
can be restrictive price/output effects on existing
markets and a negative impact on innovation by means
of slowing down the speed of development. For instance,
if significant competitors on an existing technology
market cooperate to develop a new technology which
may one day replace existing products, this cooperation
is likely to have restrictive effects if the parties have
significant market power on the existing market (which
would give an incentive to exploit it), and if they also
have a strong position with respect to R & D. A similar
effect can occur, if the major player in an existing market
cooperates with a much smaller or even potential
competitor who is just about to emerge with a new
product/technology which may endanger the incumbent’s
position.

67. Agreements may also fall outside the block exemption
irrespective of the market power of the parties. This
applies for instance to agreements which restrict access
of a party to the results of the work because they do not,
as a general rule, promote technical and economic
progress by increasing the dissemination of technical
knowledge between the parties (32). The Block
exemption provides for a specific exception to this
general rule in the case of academic bodies, research
Regulation institutes or specialised companies which
provide R & D as a service and which are not active in
the industrial exploitation of the results of research and
development (33). Nevertheless, it should be noted that
agreements containing exclusive access rights may,
where they fall under Article 81(1), meet the criteria
for exemption under Article 81(3), particularly where
exclusive access rights are economically indispensable in
view of the market, risks and scale of the investment
required to exploit the results of the research and devel-
opment.

2.4. Assessment under Article 81(3)

2.4.1. Economic benefits

68. Most R & D agreements � with or without joint exploi-
tation of possible results � bring about economic
benefits by means of cost savings and cross fertilisation
of ideas and experience, thus resulting in improved or
new products and technologies being developed more
rapidly than would otherwise be the case. Under these
conditions it appears reasonable to provide for the
exemption of such agreements which result in a
restriction of competition up to a market share
threshold below which it can, for the application of
Article 81(3), in general, be presumed that the positive
effects of research and development agreements will
outweigh any negative effects on competition. Therefore,
the R & D Block Exemption Regulation exempts those
R & D agreements which fulfill certain conditions (see
Article 3) and which do not include hard core restrictions
(see Article 5), provided that the combined market share
of the parties in the affected existing market(s) does not
exceed 25 %.

69. If considerable market power is created or increased by
the cooperation, the parties have to demonstrate
significant benefits in carrying out R & D, a quicker
launch of new products/technology or other efficiencies.

2.4.2. Indispensability

70. An R & D agreement can not be exempted if it imposes
restrictions that are not indispensable to the attainment
of the above-mentioned benefits. The individual clauses
listed in Article 5 of the R & D block exemption Regu-
lation will in most cases render an exemption impossible
following an individual assessment too, and can therefore
be regarded as a good indication of restrictions that are
not indispensable to the cooperation.

2.4.3. No elimination of competition

71. No exemption will be possible, if the parties are afforded
the possibility of eliminating competition in respect of a
substantial part of the products (or technologies) in
question. Where as a consequence of a R & D
agreement an undertaking is dominant or becoming
dominant either on an existing markets or with respect
to innovation, such an agreement which produces anti-
competitive effects in the meaning of Article 81 can in
principle not be exempted. For innovation this is the
case, for example, if the agreement combines the only
two existing poles of research.

Time of the assessment and duration of the exemption

72. R & D agreements extending to the joint production and
marketing of new products/technology require particular
attention as to the time of the assessment.
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73. At the beginning of an R & D cooperation, its success
and factors such as the parties’ future market position
as well as the development of future product or tech-
nology markets are often not known. Consequently, the
assessment at the point in time when the cooperation is
formed is limited to the (then) existing product or tech-
nology markets and/or innovation markets as described
in this chapter. If, on the basis of this analysis,
competition is not likely to be eliminated, the R & D
agreement can benefit from an exemption. This will
normally cover the duration of the R & D phase plus,
in as far as the joint production and marketing of the
possible results is concerned, an additional phase for a
possible launch and market introduction. The reason for
this additional exemption phase is that the first
companies to reach the market with a new product/tech-
nology will often enjoy very high initial market shares
and successful R & D is also often rewarded by intel-
lectual property protection. A strong market position
due to this �first mover advantage� cannot normally be
interpreted as elimination of competition. Therefore, the
block exemption covers R & D agreements for an
additional period of seven years (i.e. beyond the R & D
phase) irrespective of whether or not the parties obtain
with their new products/technology a high share within
this period. This also applies to the individual assessment
of cases falling outside the block exemption provided that
the criteria of Article 81(3) as to the other aspects of the
agreement are fulfilled. This does not exclude the possi-
bility that a period of more than 7 years also meets the
criteria of Article 81(3) if it can be shown to be the
minimum period of time necessary to guarantee an
adequate return on the investment involved.

74. If a new assessment of an R & D cooperation is made
after that period � for instance, following a complaint
� the analysis has to be based on the (then) existing
market situation. The block exemption still continues to
apply if the parties’ share on the (then) relevant market
does not exceed 25 %. Similarly, Article 81(3) continues
to apply to R & D agreements falling outside the block
exemption provided that the criteria for an exemption are
fulfilled.

2.5. Examples

75. Example 1

Situation: There are two major companies on the European
market for the manufacture of existing electronic
components: A (30 %) and B (30 %). They have each
made significant investment in the R & D necessary to

develop miniaturised electronic components and have
developed early prototypes. They now agree to pool these
R & D efforts by setting up a JV to complete the R & D and
produce the components, which will be sold back to the
parents, who will commercialise them separately. The
remainder of the market consists of small firms without
sufficient resources to undertake the necessary investments.
Analysis: Miniaturised electronic components, while likely
to compete with the existing components in some areas, are
essentially a new technology and an analysis must be made
of the poles of research destined towards this future market.
If the JV goes ahead then only one route to the necessary
manufacturing technology will exist, whereas it would
appear likely that A and B could reach the market indi-
vidually with separate products. While the agreement
could have advantages in bringing a new technology
forward quicker, it also reduces variety and creates a
commonality of costs between the parties. Furthermore,
the possibility for the parties to exploit their strong
position on the existing market must be taken into
account. Since they would face no competition at the
R & D level, their incentives to pursue the new technology
at a high pace could be severely reduced. Although some of
these concerns could be remedied by requiring the parties
to license key know-how for manufacturing miniature
components to third parties on reasonable terms, it may
not be possible to remedy all concerns and fulfil the
conditions for an exemption.

76. Example 2

Situation: A small research company A which does not
have its own marketing organisation has discovered and
patented a pharmaceutical substance based on new tech-
nology that will revolutionise the treatment of a certain
disease. Company A enters into an R & D agreement with
a large pharmaceutical producer B of products that have so
far been used for treating the disease. Company B lacks any
similar R & D programme. For the existing products
company B has a market share of around 75 % in all
Member States, but patents are expiring over the next
five-year period. There exist two other poles of research
at approximately the same stage of development using the
same basic new technology. Company B will provide
considerable funding and know-how for product devel-
opment, as well as future access to the market. Company
B is granted a license for the exclusive production and
distribution of the resulting product for the duration of
the patent. It is expected that the parties could jointly
bring the product to market in five to seven years.
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Analysis: The product is likely to belong to a new relevant
market. The parties bring complementary resources and
skills to the cooperation, and the probability of the
product coming to market increases substantially.
Although Company B is likely to have considerable
market power on the existing market, this power will be
decreasing shortly and the existence of other poles of
research are likely to eliminate any incentive to reduce
R & D efforts. The exploitation rights during the
remaining patent period are likely to be necessary for
Company B to make the considerable investments needed
and Company A has no own marketing resources. The
agreement is therefore unlikely to restrict competition.

77. Example 3

Situation: Two engineering companies that produce vehicle
components, agree to set up a JV to combine their R & D
efforts to improve the production and performance of an
existing component. They also pool their existing tech-
nology licensing businesses in this area, but will continue
to manufacture separately. The two companies have market
shares in Europe of 15 % and 20 % on the OEM product
market. There are two other major competitors together
with several in-house research programmes by large
vehicle manufacturers. On the world-wide market for the
licensing of technology for these products they have shares
of 20 % and 25 %, measured in terms of revenue generated,
and there are two other major technologies. The product
life cycle for the component is typically two to three years.
In each of the last five years one of the major firms has
introduced a new version or upgrade.

Analysis: Since neither company’s R & D effort is aimed at
a completely new product, the markets to consider are for
the existing components and for the licensing of relevant
technology. Although their existing R & D programmes
broadly overlap, the reduced duplication through the coop-
eration could allow them to spend more on R & D than
individually. Several other technologies exist and the parties’
combined market share on the OEM market does not bring
them into a dominant position. Although their market
share on the technology market, at 45 %, is very high,
there are competing technologies. In addition, the vehicle
manufacturers, who do not currently licence their tech-
nology, are also potential entrants on this market thus
constraining the ability of the parties to raise price. As
described, the JV is likely to benefit from an exemption.

3. PRODUCTION AGREEMENTS (INCLUDING SPECIALISATION
AGREEMENTS)

3.1. Definition

78. Production agreements may vary in form and scope.
They may take the form of joint production through a
joint venture (34), i.e. a jointly controlled company that
runs one or several production facilities, or can be
carried out by means of specialisation or subcontracting
agreements whereby one party agrees to carry out the
production of a certain product.

79. Generally, one can distinguish three categories of
production agreements: Joint production agreements,
whereby the parties agree to produce certain products
jointly, (unilateral or reciprocal) specialisation
agreements, whereby the parties agree unilaterally or
reciprocally to cease production of a product and to
purchase it from the other party, and subcontracting
agreements whereby one party (the �contractor�) entrusts
to another party (the �subcontractor�) the production of a
product.

80. Subcontracting agreements are vertical agreements. They
are therefore, to the extent that they contain restrictions
of competition, covered by the Block Exemption Regu-
lation and the Guidelines on Vertical Restraints. There are
however two exceptions to this rule: Subcontracting
agreements between competitors (35), and subcontracting
agreements between non-competitors involving the
transfer of know-how to the subcontractor (36).

81. Subcontracting agreements between competitors are
covered by these guidelines (37). Guidance for the
assessment of subcontracting agreements between
non-competitors involving the transfer of know-how to
the subcontractor is given in a separate Notice (38).

3.2. Relevant markets

82. In order to assess the competitive relationship between
the cooperating parties, the relevant product and
geographic market(s) directly concerned by the coop-
eration (i.e. the market(s) to which products subject to
the agreement belong) must first be defined. Secondly, a
production agreement in one market may also affect the
competitive behaviour of the parties in a market which is
downstream or upstream or a neighbouring market
closely related to the market directly concerned by the
cooperation (39) (so-called �spill-over markets�). However,
spill-over effects only occur if the cooperation in one
market necessarily results in the coordination of
competitive behaviour in another market, i.e. if the
markets are linked by interdependencies, and if the
parties are in a strong position on the spill-over market.

ENC 3/12 Official Journal of the European Communities 6.1.2001



3.3. Assessment under Article 81 (1)

3.3.1. Nature of the agreement

83. The main source of competition problems that may arise
from production agreements is the coordination of the
parties’ competitive behaviour as suppliers. This type of
competition problem arises where the cooperating parties
are actual or potential competitors on at least one of
these relevant market(s), i.e. on the markets directly
concerned by the cooperation and/or on possible
spill-over markets.

84. The fact that the parties are competitors does not auto-
matically cause the coordination of their behaviour. In
addition, the parties normally need to cooperate with
regard to a significant part of their activities in order
to achieve a substantial degree of commonality of costs.
The higher the degree of commonality of costs, the
greater the potential for a limitation of price competition,
especially in the case of homogenous products.

85. In addition to coordination concerns, production
agreements may also create foreclosure problems and
other negative effects towards third parties. They are
not caused by a competitive relationship between the
parties, but by a strong market position of at least one
of the parties (e.g. on an upstream market for a key
component, which enables the parties to raise the costs
of their rivals in a downstream market) in the context of
a more vertical or complementary relationship between
the cooperating parties. Therefore, the possibilty of fore-
closure mainly needs to be examined in the case of joint
production of an important component and of subcon-
tracting agreements (see below).

3.3.1.1. A g r e e m e n t s t h a t d o n o t f a l l u n d e r A r t i c l e
8 1 ( 1 )

86. Unless foreclosure problems arise, production agreements
between non-competitors are not normally caught by
Article 81(1). This is also true for agreements whereby
inputs or components which have so far been manu-
factured for own consumption (captive production) are
purchased from a third party by way of subcontracting or
unilateral specialisation, unless there are indications that
the company which so far has only produced for own
consumption could have entered the merchant market for
sales to third parties without incurring significant
additional costs or risks in response to small,
permanent changes in relative market prices.

87. Even production agreements between competitors do not
necessarily come under Article 81(1). First, cooperation
between firms which compete on markets closely related
to the market directly concerned by the cooperation,
cannot be defined as restricting competition, if the coop-
eration is the only commercially justifiable possible way

to enter a new market, to launch a new product or
service or to carry out a specific project.

88. Secondly, an effect on the parties’ competitive behaviour
as market suppliers is highly unlikely if the parties have a
small proportion of their total costs in common. For
instance, a low degree of commonality in total costs
can be assumed where two or more companies agree
on specialisation/joint production of an intermediate
product which only accounts for a small proportion of
the production costs of the final product and,
consequently, the total costs. The same applies to a
subcontracting agreement between competitors where
the input which one competitor purchases from
another only accounts for a small proportion of the
production costs of the final product. A low degree of
commonality of total costs can also be assumed where
the parties jointly manufacture a final product, but only a
small proportion as compared to their total output of the
final product. Even if a significant proportion is jointly
manufactured, the degree of commonality of total costs
may nevertheless be low or moderate, if the cooperation
concerns heterogeneous products which require costly
marketing.

89. Thirdly, subcontracting agreements between competitors
do not fall under Article 81(1) if they are limited to
individual sales and purchases on the merchant market
without any further obligations and without forming part
of a wider commercial relationship between the
parties (40).

3.3.1.2. A g r e e m e n t s t h a t a l m o s t a l w a y s f a l l u n d e r
A r t i c l e 8 1 ( 1 )

90. Agreements which fix the prices for market supplies of
the parties, limit output or share markets or customer
groups have the object of restricting competition and
almost always fall under Article 81(1). This does,
however, not apply to cases

� where the parties agree on the output directly
concerned by the production agreement (e.g. the
capacity and production volume of a joint venture
or the agreed amount of outsourced products), or

� where a production joint venture that also carries out
the distribution of the manufactured products sets the
sales prices for these products, provided that the price
fixing by the joint venture is the effect of integrating
the various functions (41).
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In both scenarios the agreement on output or prices will
not be assessed separately, but in light of the overall
effects of the joint venture on the market in order to
determine the applicability of Article 81(1).

3.3.1.3. A g r e e m e n t s t h a t m a y f a l l u n d e r A r t i c l e
8 1 ( 1 )

91. Production agreements that cannot be characterised as
clearly restrictive or non-restrictive on the basis of the
above factors may fall under Article 81(1) (42) and have to
be analysed in their economic context. This applies to
cooperation agreements between competitors which
create a significant degree of commonality of costs, but
do not involve hard core restrictions as described above.

3.3.2. Market power and market structures

92. The starting point for the analysis is the position of the
parties in the market(s) concerned. This is due to the fact
that without market power the parties to a production
agreement do not have an incentive to coordinate their
competitive behaviour as suppliers. Secondly, there is no
effect on competition in the market without market
power of the parties, even if the parties would coordinate
their behaviour.

93. There is no absolute market share threshold which
indicates that a production agreement creates some
degree of market power and thus falls under Article
81(1). However, agreements concerning unilateral or
reciprocal specialisation as well as joint production are
block exempted provided that they are concluded
between parties with a combined market share not
exceeding 20 % in the relevant market(s) and that the
other conditions for the application of the Specialisation
block exemption Regulation are fulfilled. Therefore, for
agreements covered by the block exemption, restrictive
effects only have to be analysed if the parties combined
market share exceeds 20 %.

94. Agreements which are not covered by the block
exemption Regulation require a more detailed analysis.
The starting point is the market position of the parties.
This will normally be followed by the concentration ratio
and the number of players as well as by other factors as
described in Chapter 1.

95. Usually the analysis will only involve the relevant
market(s) with which the cooperation is directly
concerned. Under certain circumstances, e.g. if the
parties have a very strong combined position on up- or
downstream markets or on markets otherwise closely
related to the markets with which the cooperation is
directly concerned, these spill-over markets may
however have to be analysed as well. This applies in

particular to cooperation in upstream markets by firms
which also enjoy a strong combined market position
further downstream. Similarly, problems of foreclosure
may need to be examined if the parties individually
have a strong position as either suppliers or buyers of
an input.

Market position of the parties, concentration ratio, number of
players and other structural factors

96. If the parties’ combined market share is larger than 20 %,
the likely impact of the production agreement on the
market must be assessed. In this respect market concen-
tration as well as market shares will be a significant
factor. The higher the combined market share of the
parties, the higher the concentration in the market
concerned. However, a moderately higher market share
than allowed for in the block exemption does not neces-
sarily imply a high concentration ratio. Far instance, a
combined market share of the parties of slightly more
than 20 % may occur in a market with a moderate
concentration (HHI below 1800). In such a scenario a
restrictive effect is unlikely. In a more concentrated
market, however, a market share of more than 20 %
may, alongside other elements, lead to a restriction of
competition (see also example 1 below). The picture
may nevertheless change, if the market is very dynamic
with new participants entering the market and market
positions changing frequently.

97. For joint production, network effects, i.e. links between a
significant number of competitors, can also play an
important role. In a concentrated market the creation
of an additional link may tip the balance and make
collusion in this market likely, even if the parties have
a significant, but still moderate, combined market share
(see example 2 below).

98. Under specific circumstances a cooperation between
potential competitors may also raise competition
concerns. This is, however, limited to cases where a
strong player in one market cooperates with a realistic
potential entrant, for instance, with a strong supplier of
the same product or service in a neighbouring
geographic market. The reduction of potential
competition creates particular problems if actual
competition is already weak and threat of entry is a
major source of competition.

Cooperation in upstream markets

99. Joint production of an important component or other
input to the parties’ final product can cause negative
market effects under certain circumstances:
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� Foreclosure problems (see example 3 below) provided
that the parties have a strong position on the relevant
input market (non-captive use) and that switching
between captive and non-captive use would not
occur in the presence of a small but permanent
relative price increase for the product in question.

� Spill-over effects (see example 4 below) provided that
the input is an important component of costs and
that the parties have a strong position in the down-
stream market for the final product.

Subcontracting agreements between competitors

100. Similar problems can arise if a competitor subcontracts
an important component or other input to its final
product from a competitor. This can also lead to:

� Foreclosure problems provided that the parties have a
strong position as either suppliers or buyers on the
relevant input market (non-captive use). Subcon-
tracting could then either lead to other competitors
not being able to obtain this input at a competitive
price or to other suppliers not being able to supply
the input competitively if they will be losing a large
part of their demand.

� Spill-over effects provided that the input is an
important component of costs and that the parties
have a strong position in the downstream market
for the final product.

Specialisation agreements

101. Reciprocal specialisation agreements with market shares
beyond the threshold of the block exemption will almost
always fall under Article 81(1) and have to be examined
carefully because of the risk of market partitioning (see
example 5 below).

3.4. Assessment under Article 81(3)

3.4.1. Economic benefits

102. Most common types of production agreements can be
assumed to cause some economic benefits in the form
of economies of scale or scope or better production tech-
nologies unless they are an instrument for price fixing,
output restriction or market and customer allocation.
Under these conditions it appears reasonable to provide
for the exemption of such agreements which result in a
restriction of competition up to a market share threshold
below which it can, for the application of Article 81(3),
in general, be presumed that the positive effects of
production agreements will outweigh any negative
effects on competition. Therefore, agreements concerning
unilateral or reciprocal specialisation as well as joint
production are block exempted (Specialisation block

exemption Regulation) provided that they do not contain
hard core restrictions (see Article 5) and that they are
concluded between parties with a combined market share
not exceeding 20 % in the relevant market(s).

103. For those agreements not covered by the block
exemption the parties have to demonstrate improvements
of production or other efficiencies. Efficiencies that only
benefit the parties or cost savings that are caused by
output reduction or market allocation cannot be taken
into account.

3.4.2. Indispensability

104. Restrictions that go beyond what is necessary to achieve
the economic benefits described above will not be
accepted. For instance, parties should not be restricted
in their competitive behaviour on output outside the
cooperation.

3.4.3. No elimination of competition

105. No exemption will be possible, if the parties are afforded
the possibility of eliminating competition in respect of a
substantial part of the products in question. Where as a
consequence of a production agreement an undertaking
is dominant or becoming dominant, such an agreement
which produces anti-competitive effects in the meaning
of Article 81 can in principle not be exempted. This has
to be analysed on the relevant market to which the
products subject to the cooperation belong and on
possible spill-over markets.

3.5. Examples

Joint production

106. The following two examples concern hypothetical cases
causing competition problems on the relevant market to
which the jointly manufactured products belong.

107. Example 1

Situation: Two suppliers, A and B, of the basic chemical
product X decide to build a new production plant
controlled by a joint venture. This plant will produce
roughly 50 % of their total output. X is a homogeneous
product and is not substitutable with other products, i.e.
forms a relevant market on its own. The market is rather
stagnant. The parties will not significantly increase total
output, but close down two old factories and shift
capacity to the new plant. A and B each have a market
share of 20 %. There are three other significant suppliers
each with 10-15 % market share and several smaller players.
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Analysis: It is likely that this joint venture would have an
effect on the competitive behaviour of the parties because
coordination would give them considerable market power, if
not even a dominant position. Severe restrictive effects in
the market are probable. High efficiency gains which may
outweigh these effects are unlikely in such a scenario where
a significant increase in output cannot be expected.

108. Example 2

Situation: Two suppliers, A and B, form a production joint
venture on the same relevant market as in example 1. The
joint venture also produces 50 % of the parties’ total
output. A and B each have 15 % market share. There are
3 other players: C with a market share of 30 %, D with
25 % and E with 15 %. B already has a joint production
plant with E.

Analysis: Here the market is characterised by very few
players and rather symmetric structures. The joint venture
creates an additional link between the players. Coordination
between A and B would de facto further increase concen-
tration and also link E to A and B. This cooperation is likely
to cause a severe restrictive effect, and � as in example 1
� high efficiency gains cannot be expected.

109. Example 3 also concerns the relevant market to which
the jointly manufactured products belong, but demon-
strates the importance of criteria other than market
share (here: switching between captive and non-captive
production).

110. Example 3

Situation: A and B set up a production joint venture for an
intermediate product X through restructuring current
plants. The joint venture sells X exclusively to A and B. It
produces 40 % of A’s total output of X and 50 % of B’s total
output. A and B are captive users of X and are also
suppliers of the non-captive market. A’s share of total
industry output of X is 10 %, B’s share amounts to 20 %
and the share of the joint venture to 14 %. On the
non-captive market, however, A and B have respectively
25 % and 35 % market share.

Analysis: Despite the parties’ strong position on the
non-captive market the cooperation may not eliminate
effective competition in the market for X, if switching
costs between captive and non-captive use are small.

However, only very rapid switching would counteract the
high market share of 60 %. Otherwise this production
venture raises serious competition concerns which cannot
be outweighed even by significant economic benefits.

111. Example 4 concerns cooperation regarding an important
intermediate product with spill-over effects on a down-
stream market.

112. Example 4

Situation: A and B set up a production joint venture for an
intermediate product X. They will close their own factories,
which have been manufacturing X, and will cover their
needs of X exclusively from the joint venture. The inter-
mediate product accounts for 50 % of the total costs of the
final product Y. A and B each have a share of 20 % in the
market for Y. There are two other significant suppliers of Y
each with 15 % market share and several smaller
competitors.

Analysis: Here the commonality of costs is high;
furthermore, the parties would gain market power
through coordination of their behaviour on the market Y.
The case raises competition problems and the assessment is
almost identical to example 1 although here the coop-
eration is taking place in an upstream market.

Reciprocal specialisation

113. Example 5

Situation: A and B each manufacture and supply the
homogeneous products X and Y, which belong to
different markets. A’s market share of X is 28 % and of Y
it is 10 %. B’s share of X is 10 % and of Y it is 30 %.
Because of scale economies they conclude a reciprocal
specialisation agreement according to which A will in
future only produce X and B will produce only Y. Both
agree on cross-supplies so that they will both remain in
the markets as suppliers. Due to the homogeneous nature
of the products, distribution costs are minor. There are two
other manufacturing suppliers of X and Y with market
shares of roughly 15 % each, the remaining suppliers have
5-10 % shares.

Analysis: The degree of commonality of costs is extremely
high, only the relatively minor distribution costs remain
separate. Consequently, there is very little room for
competition left. The parties would gain market power
through coordination of their behaviour on the markets
for X and Y. Furthermore, it is likely that the market
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supplies of Y from A and X from B will diminish over time.
The case raises competition problems which the economies
of scale are unlikely to outweigh.

The scenario may change if X and Y were heterogeneous
products with a very high proportion of marketing and
distribution costs (e.g. 65-70 % of total costs). Furthermore,
if the offer of a complete range of the differentiated
products was a condition for competing successfully, the
withdrawal of one or more parties as suppliers of X
and/or Y would be unlikely. In such a scenario the
criteria for exemption may be fulfilled (provided that the
economies are significant), despite the high market shares.

Subcontracting between competitors

114. Example 6

Situation: A and B are competitors in the market for the
final product X. A has a market share of 15 %, B of 20 %.
Both also produce the intermediate product Y, which is an
input into the production of X, but is also used to produce
other products. It accounts for 10 % of the cost of X. A
only produces Y for internal consumption, while B is also
selling Y to third party customers. Its market share for Y is
10 %. A and B agree on a subcontracting agreement,
whereby A will purchase 60 % of its requirements of Y
from B. It will continue to produce 40 % of its
requirements internally to not lose the know-how related
to the production of Y.

Analysis: As A has only produced Y for internal
consumption, it first needs to be analysed if A is a
realistic potential entrant into the merchant market for
sales of Y to third parties. If this is not the case, then the
agreement does not restrict competition with respect to Y.
Spill-over effects into the market for X are also unlikely in
view of the low degree of commonality of costs created by
the agreement.

If A were to be regarded a realistic potential entrant into
the merchant market for sales of Y to third parties, the
market position of B in the market for Y would need to
be taken into account. As B’s market share is rather low, the
result of the analysis would not change.

4. PURCHASING AGREEMENTS

4.1. Definition

115. This chapter focuses on agreements concerning the joint
buying of products. Joint buying can be carried out by a
jointly controlled company, by a company in which many

firms hold a small stake, by a contractual arrangement or
even looser form of cooperation.

116. Purchasing agreements are often concluded by small and
medium-sized enterprises to achieve volumes and
discounts similar to their bigger competitors. These
agreements between small and medium-sized enterprises
are therefore normally pro-competitive. Even if a
moderate degree of market power is created, this may
be outweighed by economies of scale provided the
parties actually bundle volume.

117. Joint purchasing may involve both horizontal and vertical
agreements. In these cases a two-step analysis is
necessary. First, the horizontal agreements have to be
assessed according to the principles described in the
present guidelines. If this assessment leads to the
conclusion that a cooperation between competitors in
the area of purchasing is acceptable, a further assessment
will be necessary to examine the vertical agreements
concluded with suppliers or individual sellers. The latter
assessment will follow the rules of the Block Exemption
Regulation and the Guidelines on Vertical Restraints (43).

118. An example would be an association formed by a group
of retailers for the joint purchasing of products. Hori-
zontal agreements concluded between the members of
the association or decisions adopted by the association
have to be assessed first as a horizontal agreement
according to the present guidelines. Only if this
assessment is positive does it become relevant to assess
the resulting vertical agreements between the association
and an individual members or between the association
and suppliers. These agreements are covered � up to a
certain limit � by the block exemption for vertical
restraints (44). Those agreements falling outside the
vertical block exemption will not be presumed to be
illegal but may need individual examination.

4.2. Relevant markets

119. There are two markets which may be affected by joint
buying: First, the market(s) with which the cooperation is
directly concerned, i.e. the relevant purchasing market(s).
Secondly, the selling market(s), i.e. the market(s) down-
stream where the participants of the joint purchasing
arrangement are active as sellers.
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120. The definition of relevant purchasing markets follows the
principles described in the Commission Notice on the
definition of the relevant market and is based on the
concept of substitutability to identify competitive
constraints. The only difference to the definition of
�selling markets� is that substitutability has to be defined
from the viewpoint of supply and not from the viewpoint
of demand. In other words: the suppliers’ alternatives are
decisive in identifying the competitive constraints on
purchasers. These could be analysed for instance by
examining the suppliers’ reaction to a small but lasting
price decrease. If the market is defined, the market share
can be calculated as the percentage for which the
purchases by the parties concerned account out of the
total sales of the purchased product or service in the
relevant market.

121. Example 1

A group of car manufacturers agree to buy product X
jointly. Their combined purchases of X account for 15
units. All the sales of X to car manufacturers account for
50 units. However, X is also sold to manufacturers of
products other than cars. All sales of X account for 100
units. Thus, the (purchasing) market share of the group is
15 %.

122. If the parties are in addition competitors on one or more
selling markets, these markets are also relevant for the
assessment. Restrictions of competition on these markets
are more likely if the parties will achieve market power
by coordinating their behaviour and if the parties have a
significant proportion of their total costs in common.
This is, for instance, the case if retailers which are
active in the same relevant retail market(s) jointly
purchase a significant amount of the products they
offer for resale. It may also be the case if competing
manufacturers and sellers of a final product jointly
purchase a high proportion of their input together. The
selling markets have to be defined by applying the
methodology described in the Commission Notice on
the definition of the relevant market.

4.3. Assessment under Article 81(1)

4.3.1. Nature of the agreement

4.3.1.1. A g r e e m e n t s t h a t d o n o t f a l l u n d e r A r t i c l e
8 1 ( 1 )

123. By their very nature joint buying agreements will be
concluded between companies that are at least
competitors on the purchasing markets. If, however,
competing purchasers cooperate who are not active on
the same relevant market further downstream (e.g.
retailers which are active in different geographic

markets and cannot be regarded as realistic potential
competitors), Article 81(1) will rarely apply unless the
parties have a very strong position in the buying
markets, which could be used to harm the competitive
position of other players in their respective selling
markets.

4.3.1.2. A g r e e m e n t s t h a t a l m o s t a l w a y s f a l l u n d e r
A r t i c l e 8 1 ( 1 )

124. Purchasing agreements only come under Article 81(1) by
their nature if the cooperation does not truly concern
joint buying, but serves as a tool to engage in a
disguised cartel, i.e. otherwise prohibited price fixing,
output limitation or market allocation.

4.3.1.3. A g r e e m e n t s t h a t m a y f a l l u n d e r A r t i c l e
8 1 ( 1 )

125. Most purchasing agreements have to be analysed in their
legal and economic context. The analysis has to cover
both the purchasing and the selling markets.

4.3.2. Market power and market structures

126. The starting point for the analysis is the examination of
the parties’ buying power. Buying power can be assumed
if a purchasing agreement accounts for a sufficiently large
proportion of the total volume of a purchasing market so
that prices can be driven down below the competitive
level or access to the market can be foreclosed to
competing buyers. A high degree of buying power over
the suppliers of a market may bring about inefficiencies
such as quality reductions, lessening of innovation efforts,
or ultimately sub-optimal supply. However, the primary
concerns in the context of buying power are that lower
prices may not be passed on to customers further down-
stream and that it may cause cost increases for the
purchasers’ competitors on the selling markets because
either suppliers will try to recover price reductions for
one group of customers by increasing prices for other
customers or competitors have less access to efficient
suppliers. Consequently, purchasing markets and selling
markets are characterised by interdependencies as set out
below.

Interdependencies between purchasing and selling
market(s)

127. The cooperation of competing purchasers can
appreciably restrict competition by means of creating
buying power. Whilst the creation of buying power can
lead to lower prices for consumers, buying power is not
always pro-competitive and may even, under certain
circumstances, cause severe negative effects on
competition.
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128. First, lower purchasing costs resulting from the exercise
of buying power cannot be seen as pro-competitive, if
the purchasers together have power on the selling
markets. In this case, the cost savings are probably not
passed on to consumers. The more combined power the
parties have on their selling markets, the higher is the
incentive for the parties to coordinate their behaviour as
sellers. This may be facilitated if the parties achieve a
high degree of commonality of costs through joint
purchasing. For instance, if a group of large retailers
buys a high proportion of their products together, they
will have a high proportion of their total cost in
common. The negative effects of joint buying can
therefore be rather similar to joint production.

129. Secondly, power on the selling markets may be created or
increased through buying power which is used to
foreclose competitors or to raise rivals’ costs. Significant
buying power by one group of customers may lead to
foreclosure of competing buyers by limiting their access
to efficient suppliers. It can also cause cost increases for
its competitors because suppliers will try to recover price
reductions for one group of customers by increasing
prices for other customers (e.g. rebate discrimination by
suppliers of retailers). This is only possible if the suppliers
of the purchasing markets also have a certain degree of
market power. In both cases, competition in the selling
markets can be further restricted by buying power.

130. There is no absolute threshold which indicates that a
buying cooperation creates some degree of market
power and thus falls under Article 81(1). However, in
most cases, it is unlikely that market power exists if
the parties to the agreement have a combined market
share of below 15 % on the purchasing market(s) as
well as a combined market share of below 15 % on the
selling market(s). In any event, at that level of market
share it is likely that the conditions of Article 81(3)
explained below are fulfilled by the agreement in
question.

131. A market share above this threshold does not auto-
matically indicate that a negative market effect is
caused by the cooperation but requires a more detailed
assessment of the impact of a joint buying agreement on
the market, involving factors such as the market concen-
tration and possible countervailing power of strong
suppliers. Joint buying that involves parties with a
combined market share significantly above 15 % in a
concentrated market is likely to come under Article
81(1), and efficiencies that may outweigh the restrictive
effect have to be shown by the parties.

4.4. Assessment under Article 81(3)

4.4.1. Economic benefits

132. Purchasing agreements can bring about economic
benefits such as economies of scale in ordering or trans-

portation which may outweigh restrictive effects. If the
parties together have significant buying or selling power,
the issue of efficiencies has to be examined carefully. Cost
savings that are caused by the mere exercise of power
and which do not benefit consumers cannot be taken
into account.

4.4.2. Indispensability

133. Purchasing agreements cannot be exempted if they
impose restrictions that are not indispensable to the
attainment of the above mentioned benefits. An obli-
gation to buy exclusively through the cooperation can
in certain cases be indispensable to achieve the
necessary volume for the realisation of economies of
scale. However, such an obligation has to be assessed in
the context of the individual case.

4.4.3. No elimination of competition

134. No exemption will be possible, if the parties are afforded
the possibility of eliminating competition in respect of a
substantial part of the products in question. This
assessment has to cover buying and selling markets.
The combined market shares of the parties can be
regarded as a starting point. It then needs to be
evaluated whether these market shares are indicative of
a dominant position, and whether there are any miti-
gating factors, such as countervailing power of
suppliers on the purchasing markets or potential for
market entry in the selling markets. Where as a conse-
quence of a purchasing agreement an undertaking is
dominant or becoming dominant on either the buying
or selling market, such an agreement which produces
anti-competitive effects in the meaning of Article 81
can in principle not be exempted.

4.5. Examples

135. Example 2

Situation: Two manufacturers, A and B, decide to jointly
buy component X. They are competitors on their selling
market. Together their purchases represent 35 % of the
total sales of X in the EEA, which is assumed to be the
relevant geographic market. There are 6 other manu-
facturers (competitors of A and B on their selling market)
accounting for the remaining 65 % of the purchasing
market; one having 25 %, the others accounting for
significantly less. The supply side is rather concentrated
with 6 suppliers of component X, two with 30 % market
share each, and the rest with between 10 and 15 % (HHI of
2300-2500). On their selling market, A and B achieve a
combined market share of 35 %.
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Analysis: Due to the parties’ market power in their selling
market, the benefits of possible cost savings may not be
passed on to final consumers. Furthermore, the joint
buying is likely to increase the costs of the parties’
smaller competitors because the two powerful suppliers
probably recover price reductions for the group by
increasing smaller customers’ prices. Increasing concen-
tration in the downstream market may be the result. In
addition, the cooperation may lead to further concentration
among suppliers because smaller ones, which may already
work near or below minimum optimal scale, may be driven
out of business if they cannot reduce prices further. Such a
case probably causes a significant restriction of competition
which may not be outweighed by possible efficiency gains
from bundling volume.

136. Example 3

Situation: 150 small retailers conclude an agreement to
form a joint buying organisation. They are obliged to buy
a minimum volume through the organisation which
accounts for roughly 50 % of each retailer’s total costs.
The retailers can buy more than the minimum volume
through the organisation, and they may also buy outside
the cooperation. They have a combined market share of
20 % on each of the purchasing and the selling market(s).
A and B are their two large competitors, A has a 25 %
share on each of the markets concerned, B 35 %. The
remaining smaller competitors have also formed a buying
group. The 150 retailers achieve economies by combining a
significant amount of volume and buying tasks.

Analysis: The retailers may achieve a high degree of
commonality of costs if they ultimately buy more than
the agreed minimum volume together. However, together
they only have a moderate market position on the buying
and the selling market. Furthermore, the cooperation brings
about some economies of scale. This cooperation is likely
to be exempted.

137. Example 4

Situation: Two supermarket chains conclude an agreement
to jointly buy products which account for roughly 50 % of
their total costs. On the relevant buying markets for the
different categories of products the parties have shares
between 25 % and 40 %, on the relevant selling market
(assuming there is only one geographic market concerned)

they achieve 40 %. There are five other significant retailers
each with 10-15 % market share. Market entry is not likely.

Analysis: It is likely that this joint buying arrangement
would have an effect on the competitive behaviour of the
parties because coordination would give them significant
market power. This is particularly the case if entry is
weak. The incentive to coordinate behaviour is higher if
the costs are similar. Similar margins of the parties would
add an incentive to have the same prices. Even if efficiencies
are caused by the cooperation, it is not likely to be
exempted due to the high degree of market power.

138. Example 5

Situation: small cooperatives conclude an agreement to
form a joint buying organisation. They are obliged to buy
a minimum volume through the organisation. The parties
can buy more than the minimum volume through the
organisation, but they may also buy outside the coop-
eration. Each of the parties has a total market share of
5 % on each of the purchasing and selling markets, giving
a combined market share of 25 %. There are two other
significant retailers each with 20-25 % market share and a
number of smaller retailers with market shares below 5 %.

Analysis: The setting up of the joint buying organisation is
likely to give the parties a market position on both the
purchasing and selling markets of a degree which enables
them to compete with the two largest retailers. Moreover,
the presence of these two other players with similar levels
of market position is likely to result in the efficiencies of
the agreement being passed on to consumers. In such a
scenario the agreement is likely to be exempted.

5. COMMERCIALISATION AGREEMENTS

5.1. Definition

139. The agreements covered in this section involve coop-
eration between competitors in the selling, distribution
or promotion of their products. These agreements can
have a widely varying scope, depending on the
marketing functions which are being covered by the
cooperation. At one end of the spectrum, there is joint
selling that leads to a joint determination of all
commercial aspects related to the sale of the product
including price. At the other end, there are more
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limited agreements that only address one specific
marketing function, such as distribution, service, or
advertising.

140. The most important of these more limited agreements
would seem to be distribution agreements. These
agreements are generally covered by the Block
Exemption Regulation and Guidelines on Vertical
Restraints unless the parties are actual or potential
competitors. In this case, the Block Exemption Regulation
only covers non-reciprocal vertical agreements between
competitors, if (a) the buyer, together with its
connected undertakings, has an annual turnover not
exceeding EUR 100 million, or (b) the supplier is a manu-
facturer and a distributor of products and the buyer is a
distributor who is not also a manufacturer of products
competing with the contract products, or (c) the supplier
is a provider of services at several levels of trade, while
the buyer does not provide competing services at the
level of trade where it purchases the contract services (45).
If competitors agree to distribute their products on a
reciprocal basis there is a possibility in certain cases
that the agreements have as their object or effect the
partitioning of markets between the parties or that they
lead to collusion. The same is true for non-reciprocal
agreements between competitors exceeding a certain
size. These agreements have thus first to be assessed
according to the principles set out below. If this
assessment leads to the conclusion that a cooperation
between competitors in the area of distribution would
in principle be acceptable, a further assessment will be
necessary to examine the vertical restraints included in
such agreements. This assessment should be based on the
principles set out in the Guidelines on Vertical Restraints.

141. A further distinction should be drawn between
agreements where the parties agree only on joint
commercialisation and agreements where the commer-
cialisation is related to another cooperation. This can
be for instance the case as regards joint production or
joint purchasing. These agreements will be dealt with as
in the assessment of those types of cooperation.

5.2. Relevant markets

142. To assess the competitive relationship between the coop-
erating parties, first the relevant product and geographic
market(s) directly concerned by the cooperation (i.e. the
market(s) to which products subject to the agreement
belong) have to be defined. Secondly, a commercialisation
agreement in one market may also affect the competitive
behaviour of the parties in a neighbouring market closely
related to the market directly concerned by the coop-
eration.

5.3. Assessment under Article 81(1)

5.3.1. Nature of the agreement

5.3.1.1. A g r e e m e n t s t h a t d o n o t f a l l u n d e r A r t i c l e
8 1 ( 1 )

143. The commercialisation agreements covered by this
section only fall under the competition rules if the
parties to the agreements are competitors. If the parties
clearly do not compete with regard to the products or
services covered by the agreement, the agreement cannot
create competition problems of a horizontal nature.
However, the agreement can fall under Article 81(1) if
it contains vertical restraints, such as restrictions on
passive sales, resale price maintenance, etc. This also
applies if a cooperation in commercialisation is
objectively necessary to allow one party to enter a
market it could not have entered individually, for
example because of the costs involved. A specific
application of this principle would be consortia
arrangements that allow the companies involved to
mount a credible tender for projects that they would
not be able to fulfil, or would not have bid for, indi-
vidually. As they are therefore not potential competitors
for the tender, there is no restriction of competition.

5.3.1.2. A g r e e m e n t s t h a t a l m o s t a l w a y s f a l l u n d e r
A r t i c l e 8 1 ( 1 )

144. The principal competition concern about a commercial-
isation agreement between competitors is price fixing.
Agreements limited to joint selling have as a rule the
object and effect of coordinating the pricing policy of
competing manufacturers. In this case they not only
eliminate price competition between the parties but
also restrict the volume of products to be delivered by
the participants within the framework of the system for
allocating orders. They therefore restrict competition
between the parties on the supply side and limit the
choice of purchasers and fall under Article 81(1).

145. This appreciation does not change if the agreement is
non-exclusive. Article 81(1) continues to apply even
where the parties are free to sell outside the agreement,
as long as it can be presumed that the agreement will
lead to an overall coordination of the prices charged by
the parties.

5.3.1.3. A g r e e m e n t s t h a t m a y f a l l u n d e r A r t i c l e
8 1 ( 1 )

146. For commercialisation arrangements that fall short of
joint selling there will be two major concerns. The first
is that the joint commercialisation provides a clear
opportunity for exchanges of sensitive commercial
information particularly on marketing strategy and
pricing. The second is that, depending on the cost
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structure of the commercialisation, a significant input to
the parties’ final costs may be common. As a result the
actual scope for price competition at the final sales level
may be limited. Joint commercialisation agreements
therefore can fall under Article 81(1) if they either
allow the exchange of sensitive commercial information,
or if they influence a significant part of the parties’ final
cost.

147. A specific concern related to distribution arrangements
between competitors which are active in different
geographic markets is that they can lead to or be an
instrument of market partitioning. In the case of
reciprocal agreements to distribute each other’s
products, the parties to the agreement allocate markets
or customers and eliminate competition between them-
selves. The key question in assessing an agreement of this
type is if the agreement in question is objectively
necessary for the parties to enter each other’s market. If
it is, the agreement does not create competition problems
of a horizontal nature. However, the distribution
agreement can fall under Article 81(1) if it contains
vertical restraints, such as restrictions on passive sales,
resale price maintenance, etc. If the agreement is not
objectively necessary for the parties to enter each
other’s market, it falls under 81(1). If the agreement is
not reciprocal, the risk of market partitioning is less
pronounced. It needs however to be assessed if the
non-reciprocal agreement constitutes the basis for a
mutual understanding to not enter each other’s market
or is a means to control access to or competition on the
�importing� market.

5.3.2. Market power and market structure

148. As indicated above, agreements that involve price fixing
will always fall under Article 81(1) irrespective of the
market power of the parties. They may, however, be
exemptable under Article 81(3) under the conditions
described below.

149. Commercialisation agreements between competitors
which do not involve price fixing are only subject to
Article 81(1) if the parties to the agreement have some
degree of market power. In most cases, it is unlikely that
market power exists if the parties to the agreement have
a combined market share of below 15 %. In any event, at
that level of market share it is likely that the conditions
of Article 81(3) explained below are fulfilled by the
agreement in question.

150. If the parties’ combined market share is greater than
15 %, the likely impact of the joint commercialisation
agreement on the market must be assessed. In this
respect market concentration, as well as market shares

will be a significant factor. The more concentrated the
market the more useful information about prices or
marketing strategy to reduce uncertainty and the
greater the incentive for the parties to exchange such
information (46).

5.4. Assessment under Article 81(3)

5.4.1. Economic benefits

151. The efficiencies to be taken into account when assessing
whether a joint commercialisation agreement can be
exempted will depend upon the nature of the activity.
Price fixing can generally not be justified, unless it is
indispensable for the integration of other marketing
functions, and this integration will generate substantial
efficiencies. The size of the efficiencies generated
depends inter alia on the importance of the joint
marketing activities for the overall cost structure of the
product in question. Joint distribution is thus more likely
to generate significant efficiencies for producers of widely
distributed consumer products than for producers of
industrial products which are only bought by a limited
number of users.

152. In addition, the claimed efficiencies should not be savings
which result only from the elimination of costs that are
inherently part of competition, but must result from the
integration of economic activities. A reduction of
transport cost which is only a result of customer allo-
cation without any integration of the logistical system
can therefore not be regarded as an efficiency that
would make an agreement exemptable.

153. Claimed efficiency benefits must be demonstrated. An
important element in this respect would be the
contribution by both parties of significant capital, tech-
nology, or other assets. Cost savings through reduced
duplication of resources and facilities can also be
accepted. If, on the other hand, the joint commercial-
isation represents no more than a sales agency with no
investment, it is likely to be a disguised cartel and as such
cannot fulfil the conditions of Article 81(3).

5.4.2. Indispensability

154. A commercialisation agreement cannot be exempted if it
imposes restrictions that are not indispensable to the
attainment of the abovementioned benefits. As
discussed above, the question of indispensability is
especially important for those agreements involving
price fixing or the allocation of markets.
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5.4.3. No elimination of competition

155. No exemption will be possible, if the parties are afforded
the possibility of eliminating competition in respect of a
substantial part of the products in question. In making
this assessment, the combined market shares of the
parties can be regarded as a starting point. One then
needs to evaluate whether these market shares are
indicative of a dominant position, and whether there
are any mitigating factors, such as the potential for
market entry. Where as a consequence of a commercial-
isation agreement an undertaking is dominant or
becoming dominant, such an agreement which
produces anti-competitive effects in the meaning of
Article 81 can in principle not be exempted.

5.5. Examples

156. Example 1

Situation: 5 small food producers, each with 2 % market
share of the overall food market, agree to: combine their
distribution facilities; market under a common brand name;
and sell their products at a common price. This involves
significant investment in warehousing, transport, adver-
tising, marketing and a sales force. It significantly reduces
their cost base, representing typically 50 % of the price at
which they sell, and allows them to offer a quicker, more
efficient distribution system. The customers of the food
producers are large retail chains.

Three large multinational food groups dominate the market,
each with 20 % market share. The rest of the market is
made up of small independent producers. The product
ranges of the parties to this agreement overlap in some
significant areas, but in no product market does their
combined market share exceed 15 %.

Analysis: The agreement involves price fixing and thus falls
under Article 81(1), even though the parties to the
agreement cannot be considered as having market power.
However, the integration of the marketing and distribution
appears to provide significant efficiencies which are of
benefit to customers both in terms of improved service,
and lower costs. The question is therefore whether the
agreement is exemptable under Article 81(3). To answer
this question it must be established whether the price
fixing is indispensable for the integration of the other
marketing functions and the attainment of the economic
benefits. In this case, the price fixing can be regarded as
indispensable, as the clients � large retail chains � do not
want to deal with a multitude of prices. It is also indis-
pensable, as the aim � a common brand � can only be
credibly achieved if all aspects of marketing, including
price, are standardised. As the parties do not have market
power and the agreement creates significant efficiencies it is
compatible with Article 81.

157. Example 2

Situation: 2 producers of ball bearings, each having a
market share of 5 %, create a sales joint venture which
will market the products, determine the prices and
allocate orders to the parent companies. They retain the
right to sell outside this structure. Deliveries to customers
continue to be made directly from the parents’ factories.
They claim that this will create efficiencies as the joint
sales force can demonstrate the parties’ products at the
same time to the same client thus eliminating a wasteful
duplication of sales efforts. In addition, the joint venture
would, wherever possible, allocate orders to the closest
factory possible, thus reducing transport costs.

Analysis: The agreement involves price fixing and thus falls
under Article 81(1), even though the parties to the
agreement cannot be considered as having market power.
It is not exemptable under Article 81(3), as the claimed
efficiencies are only cost reductions derived from the elim-
ination of competition between the parties.

158. Example 3

Situation: 2 producers of soft drinks are active in 2
different, neighbouring Member States. Both have a
market share of 20 % in their home market. They agree
to reciprocally distribute each other’s product in their
respective geographic market.

Both markets are dominated by a large multi-national soft
drink producer, having a market share of 50 % in each
market.

Analysis: The agreement falls under Article 81(1) if the
parties can be presumed to be potential competitors.
Answering this question would thus require an analysis of
the barriers to entry into the respective geographic markets.
If the parties could have entered each other’s market inde-
pendently, then their agreement eliminates competition
between them. However, even though the market shares
of the parties indicate that they could have some market
power, an analysis of the market structure indicates that
this is not the case. In addition, the reciprocal distribution
agreement benefits customers as it increases the available
choice in each geographic market. The agreement would
thus be exemptable even if it were considered to be
restrictive of competition.
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6. AGREEMENT ON STANDARDS

6.1. Definition

159. Standardisation agreements have as their primary
objective the definition of technical or quality
requirements with which current or future products,
production processes or methods may comply (47). Stan-
dardisation agreements can cover various issues, such as
standardisation of different grades or sizes of a particular
product or technical specifications in markets where
compatibility and interoperability with other products
or systems is essential. The terms of access to a particular
quality mark or for approval by a regulatory body can
also be regarded as a standard.

160. Standards related to the provision of professional
services, such as rules of admission to a liberal
profession, are not covered by these guidelines.

6.2. Relevant markets

161. Standardisation agreements produce their effects on three
possible markets, which will be defined according to the
Commission notice on market definition. First, the
product market(s) to which the standard(s) relates.
Standards on entirely new products may raise issues
similar to those raised for R & D agreements, as far as
market definition is concerned (see Point 2.2). Second,
the service market for standard setting, if different
standard setting bodies or agreements exist. Third,
where relevant, the distinct market for testing and certifi-
cation.

6.3. Assessment under Article 81(1)

162. Agreements to set standards (48) may be either concluded
between private undertakings or set under the aegis of
public bodies or bodies entrusted with the operation of
services of general economic interest, such as the
standards bodies recognised under Directive
98/34/EC (49). The involvement of such bodies is
subject to the obligations of Member States regarding
the preservation of non-distorted competition in the
Community.

6.3.1. Nature of the agreement

6.3.1.1. A g r e e m e n t s t h a t d o n o t f a l l u n d e r A r t i c l e
8 1 ( 1 )

163. Where participation in standard setting is unrestricted
and transparent, standardisation agreements as defined
above, which set no obligation to comply with the
standard or which are parts of a wider agreement to
ensure compatibility of products, do not restrict
competition. This normally applies to standards adopted

by the recognised standards bodies which are based on
non-discriminatory, open and transparent procedures.

164. No appreciable restriction exists for those standards that
have a negligible coverage of the relevant market, as long
as it remains so. No appreciable restriction is found either
in agreements which pool together SMEs to standardise
access forms or conditions to collective tenders or those
that standardise aspects such as minor product charac-
teristics, forms and reports, which have an insignificant
effect on the main factors affecting competition in the
relevant markets.

6.3.1.2. A g r e e m e n t s t h a t a l m o s t a l w a y s f a l l u n d e r
A r t i c l e 8 1 ( 1 )

165. Agreements that use a standard as a means amongst
other parts of a broader restrictive agreement aimed at
excluding actual or potential competitors will almost
always be caught by Article 81(1). For instance, an
agreement whereby a national association of manu-
facturers set a standard and put pressure on third
parties not to market products that did not comply
with the standard would be in this category.

6.3.1.3. A g r e e m e n t s t h a t m a y f a l l u n d e r A r t i c l e
8 1 ( 1 )

166. Standardisation agreements may be caught by Article
81(1) insofar as they grant the parties joint control
over production and/or innovation, thereby restricting
their ability to compete on product characteristics,
while affecting third parties like suppliers or purchasers
of the standardised products. The assessment of each
agreement must take into account the nature of the
standard and its likely effect on the markets concerned,
on the one hand, and the scope of possible restrictions
that go beyond the primary objective of standardisation,
as defined above, on the other.

167. The existence of a restriction of competition in standard-
isation agreements depends upon the extent to which the
parties remain free to develop alternative standards or
products that do not comply with the agreed standard.
Standardisation agreements may restrict competition
where they prevent the parties from either developing
alternative standards or commercialising products that
do not comply with the standard. Agreements that
entrust certain bodies with the exclusive right to test
compliance with the standard go beyond the primary
objective of defining the standard and may also restrict
competition. Agreements that impose restrictions on
marking of conformity with standards, unless imposed
by regulatory provisions, may also restrict competition.
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6.3.2. Market power and market structures

168. High market shares held by the parties in the market(s)
affected will not necessarily be a concern for standard-
isation agreements. Their effectiveness is often
proportional to the share of the industry involved in
setting and/or applying the standard. On the other
hand, standards that are not accessible to third parties
may discriminate or foreclose third parties or segment
markets according to their geographic scope of
application. Thus, the assessment whether the
agreement restricts competition will focus, necessarily
on an individual basis, on the extent to which such
barriers to entry are likely to be overcome.

6.4. Assessment under Article 81(3)

6.4.1. Economic benefits

169. The Commission generally takes a positive approach
towards agreements that promote economic interpen-
etration in the common market or encourage the devel-
opment of new markets and improved supply conditions.
To materialise those economic benefits, the necessary
information to apply the standard must be available to
those wishing to enter the market and an appreciable
proportion of the industry must be involved in the
setting of the standard in a transparent manner. It will
be for the parties to demonstrate that any restrictions on
the setting, use or access to the standard provide
economic benefits.

170. In order to reap technical or economic benefits, standards
should not limit innovation. This will depend primarily
on the lifetime of the associated products, in connection
with the market development stage (fast growing,
growing, stagnant . . .). The effects on innovation must
be analysed on a case-by-case basis. The parties may also
have to provide evidence that collective standardisation is
efficiency-enhancing for the consumer when a new
standard may trigger unduly rapid obsolescence of
existing products, without objective additional benefits.

6.4.2. Indispensability

171. By their nature, standards will not include all possible
specifications or technologies. In some cases, it would
be necessary for the benefit of the consumers or the
economy at large to have only one technological
solution. However, this standard must be set on a
non-discriminatory basis. Ideally, standards should be
technology neutral. In any event, it must be justifiable
why one standard is chosen over another.

172. All competitors in the market(s) affected by the standard
should have the possibility of being involved in
discussions. Therefore, participation in standard setting
should be open to all, unless the parties demonstrate

important inefficiencies in such participation or unless
recognised procedures are foreseen for the collective
representation of interests, as in formal standards bodies.

173. As a general rule there should be a clear distinction
between the setting of a standard and, where necessary,
the related R & D, and the commercial exploitation of
that standard. Agreements on standards should cover
no more than what is necessary to ensure their aims,
whether this is technical compatibility or a certain level
of quality. For instance, it should be very clearly demon-
strated why it is indispensable to the emergence of the
economic benefits that an agreement to disseminate a
standard in an industry where only one competitor
offers an alternative should oblige the parties to the
agreement to boycott the alternative.

6.4.3. No elimination of competition

174. There will clearly be a point at which the specification of
a private standard by a group of firms that are jointly
dominant is likely to lead to the creation of a de facto
industry standard. The main concern will then be to
ensure that these standards are as open as possible and
applied in a clear non-discriminatory manner. To avoid
elimination of competition in the relevant market(s),
access to the standard must be possible for third parties
on fair, reasonable and non-discriminatory terms.

175. To the extent that private organisations or groups of
companies set a standard or their proprietary technology
becomes a de facto standard, then competition will be
eliminated if third parties are foreclosed from access to
this standard.

6.5. Examples

176. Example 1

Situation: EN 60603-7:1993 defines the requirements to
connect television receivers to video-generating accessories
such as video recorders and video games. Although the
standard is not legally binding, in practice manufacturers
both of television receivers and of video games use the
standard, as the market requires so.

Analysis: Article 81(1) is not infringed. The standard has
been adopted by recognised standards bodies, at national,
European and international level, through open and trans-
parent procedures, and is based on national consensus
reflecting the position of manufacturers and consumers.
All manufacturers are allowed to use the standard.
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177. Example 2

Situation: A number of videocassette manufacturers agree
to develop a quality mark or standard to denote the fact
that the videocassette meets certain minimum technical
specifications. The manufacturers are free to produce
videocassettes which do not conform to the standard and
the standard is freely available to other developers.

Analysis: Provided that the agreement does not otherwise
restrict competition, Article 81(1) is not infringed, as
participation in standard setting is unrestricted and trans-
parent, and the standardisation agreement does not set an
obligation to comply with the standard. If the parties.
agreed only to produce videocassettes which conform to
the new standard, the agreement would limit technical
development and prevent the parties from selling different
products, which would infringe Article 81(1).

178. Example 3

Situation: A group of competitors active in various
markets which are interdependent with products that
must be compatible, and with over 80 % of the relevant
markets, agree to jointly develop a new standard that will
be introduced in competition with other standards already
present in the market, widely applied by their competitors.
The various products complying with the new standard will
not be compatible with existing standards. Because of the
significant investment needed to shift and to maintain
production under the new standard, the parties agree to
commit a certain volume of sales to products complying
with the new standard so as to create a �critical mass� in the
market. They also agree to limit their individual production
volume of products not complying with the standard to the
level attained last year.

Analysis: This agreement, owing to the parties’ market
power and the restrictions on production, falls under
Article 81(1) while not being likely to fulfil the conditions
of paragraph 3, unless access to technical information were
provided on a non-discriminatory basis and reasonable
terms to other suppliers wishing to compete.

7. ENVIRONMENTAL AGREEMENTS

7.1. Definition

179. Environmental agreements (50) are those by which the
parties undertake to achieve pollution abatement, as
defined in environmental law, or environmental

objectives, in particular, those set out in Article 174 of
the Treaty. Therefore, the target or the measures agreed
need to be directly linked to the reduction of a pollutant
or a type of waste identified as such in relevant regu-
lations (51). This excludes agreements that trigger
pollution abatement as a by-product of other measures.

180. Environmental agreements may set out standards on the
environmental performance of products (inputs or
outputs) or production processes (52). Other possible
categories may include agreements at the same level of
trade, whereby the parties provide for the common
attainment of an environmental target such as recycling
of certain materials, emission reductions, or the
improvement of energy-efficiency.

181. Comprehensive, industry-wide schemes are set up in
many Member States for complying with environmental
obligations on take-back or recycling. Such schemes
usually comprise a complex set of arrangements, some
of which are horizontal, while others are vertical in
character. To the extent that these arrangements contain
vertical restraints they are not subject to these guidelines.

7.2. Relevant markets

182. The effects are to be assessed on the markets to which
the agreement relates, which will be defined according to
the Notice on the definition of the relevant market for
the purposes of Community competition law. When the
pollutant is not itself a product, the relevant market
encompasses that of the product into which the
pollutant is incorporated. As for collection/recycling
agreements, in addition to their effects on the market(s)
on which the parties are active as producers or
distributors, the effects on the market of collection
services potentially covering the good in question must
be assessed as well.

7.3. Assessment under Article 81(1)

183. Some environmental agreements may be encouraged or
made necessary by State authorities in the exercise of
their public prerogatives. The present guidelines do not
deal with the question of whether such State intervention
is in conformity with the Member State’s obligations
under the Treaty. They only address the assessment that
must be made as to the compatibility of the agreement
with Article 81.

7.3.1. Nature of the agreement

7.3.1.1. A g r e e m e n t s t h a t d o n o t f a l l u n d e r A r t i c l e
8 1 ( 1 )

184. Some environmental agreements are not likely to fall
within the scope of the prohibition of Article 81(1),
irrespective of the aggregated market share of the parties.
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185. This may arise if no precise individual obligation is
placed upon the parties or if they are loosely
committed to contributing to the attainment of a
sector-wide environmental target. In this latter case, the
assessment will focus on the discretion left to the parties
as to the means that are technically and economically
available in order to attain the environmental objective
agreed upon. The more varied such means, the less
appreciable the potential restrictive effects.

186. Similarly, agreements setting the environmental
performance of products or processes that do not
appreciably affect product and production diversity in
the relevant market or whose importance is marginal
for influencing purchase decisions do not fall under
Article 81(1). Where some categories of a product are
banned or phased out from the market, restrictions
cannot be deemed appreciable in so far as their share
is minor in the relevant geographic market or, in the
case of Community-wide markets, in all Member States.

187. Finally, agreements which give rise to genuine market
creation, for instance recycling agreements, will not
generally restrict competition, provided that and for as
long as, the parties would not be capable of conducting
the activities in isolation, whilst other alternatives and/or
competitors do not exist.

7.3.1.2. A g r e e m e n t s t h a t a l m o s t a l w a y s c o m e
u n d e r A r t i c l e 8 1 ( 1 )

188. Environmental agreements come under Article 81(1) by
their nature if the cooperation does not truly concern
environmental objectives, but serves as a tool to engage
in a disguised cartel, i.e. otherwise prohibited price fixing,
output limitation or market allocation, or if the coop-
eration is used as a means amongst other parts of a
broader restrictive agreement which aims at excluding
actual or potential competitors.

7.3.1.3. A g r e e m e n t s t h a t m a y f a l l u n d e r A r t i c l e
8 1 ( 1 )

189. Environmental agreements covering a major share of an
industry at national or EC level are likely to be caught by
Article 81(1) where they appreciably restrict the parties’
ability to devise the characteristics of their products or
the way in which they produce them, thereby granting
them influence over each other’s production or sales. In
addition to restrictions between the parties, an environ-
mental agreement may also reduce or substantially affect
the output of third parties, either as suppliers or as
purchasers.

190. For instance, environmental agreements, which may
phase out or significantly affect an important proportion
of the parties’ sales as regards their products or
production processes, may fall under Article 81(1)
when the parties hold a significant proportion of the
market. The same applies to agreements whereby the
parties allocate individual pollution quotas.

191. Similarly, agreements whereby parties holding significant
market shares in a substantial part of the common
market appoint an undertaking as exclusive provider of
collection and/or recycling services for their products,
may also appreciably restrict competition, provided
other actual or realistic potential providers exist.

7.4. Assessment under Article 81(3)

7.4.1. Economic benefits

192. The Commission takes a positive stance on the use of
environmental agreements as a policy instrument to
achieve the goals enshrined in Article 2 and Article
174 of the Treaty as well as in Community environmental
action plans (53), provided such agreements are
compatible with competition rules (54).

193. Environmental agreements caught by Article 81(1) may
attain economic benefits which, either at individual or
aggregate consumer level, outweigh their negative
effects on competition. To fulfil this condition, there
must be net benefits in terms of reduced environmental
pressure resulting from the agreement, as compared to a
baseline where no action is taken. In other words, the
expected economic benefits must outweigh the costs (55).

194. Such costs include the effects of lessened competition
along with compliance costs for economic operators
and/or effects on third parties. The benefits might be
assessed in two stages. Where consumers individually
have a positive rate of return from the agreement
under reasonable payback periods, there is no need for
the aggregate environmental benefits to be objectively
established. Otherwise, a cost-benefit analysis may be
necessary to assess whether net benefits for consumers
in general are likely under reasonable assumptions.

7.4.2. Indispensability

195. The more objectively the economic efficiency of an
environmental agreement is demonstrated, the more
clearly each provision might be deemed indispensable
to the attainment of the environmental goal within its
economic context.
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196. An objective evaluation of provisions which might �prima
facie� be deemed not to be indispensable must be
supported with a cost-effectiveness analysis showing
that alternative means of attaining the expected environ-
mental benefits, would be more economically or finan-
cially costly, under reasonable assumptions. For instance,
it should be very clearly demonstrated that a uniform fee,
charged irrespective of individual costs for waste
collection, is indispensable for the functioning of an
industry-wide collection system.

7.4.3. No elimination of competition

197. Whatever the environmental and economic gains and the
necessity of the intended provisions, the agreement must
not eliminate competition in terms of product or process
differentiation, technological innovation or market entry
in the short or, where relevant, medium run. For
instance, in the case of exclusive collection rights
granted to a collection/recycling operator who has
potential competitors, the duration of such rights
should take into account the possible emergence of an
alternative to the operator.

7.5. Examples

198. Example

Situation: Almost all Community producers and importers
of a given domestic appliance (e.g. washing machines)
agree, with the encouragement of a public body, to no
longer manufacture and import into the Community
products which do not comply with certain environmental
criteria (e.g. energy efficiency). Together, the parties hold

90 % of the Community market. The products which will
be thus phased out of the market account for a significant
proportion of total sales. They will be replaced with more
environmentally friendly, but also more expensive products.
Furthermore, the agreement indirectly reduces the output of
third parties (e.g. electric utilities, suppliers of components
incorporated in the products phased out).

Analysis: The agreement grants the parties control of indi-
vidual production and imports and concerns an appreciable
proportion of their sales and total output, whilst also
reducing third parties’ output. Consumer choice, which is
partly focused on the environmental characteristics of the
product, is reduced and prices will probably rise. Therefore,
the agreement is caught by Article 81(1). The involvement
of the public authority is irrelevant for this assessment.

However, newer products are more technically advanced
and by reducing the environmental problem indirectly
aimed at (emissions from electricity generation), they will
not inevitably create or increase another environmental
problem (e.g. water consumption, detergent use). The net
contribution to the improvement of the environmental
situation overall outweighs increased costs. Furthermore,
individual purchasers of more expensive products will also
rapidly recoup the cost increase as the more environ-
mentally friendly products have lower running costs.
Other alternatives to the agreement are shown to be less
certain and less cost-effective in delivering the same net
benefits. Varied technical means are economically available
to the parties in order to manufacture products which do
comply with the environmental characteristics agreed upon
and competition will still take place for other product
characteristics. Therefore, the conditions for an exemption
under Article 81(3) are fulfilled.
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(8) A firm is treated as an actual competitor if it is either active on the same relevant market or if, in the absence of the agreement, it is able to switch
production to the relevant products and market them in the short term without incurring significant additional costs or risks in response to a
small and permanent increase in relative prices (immediate supply-side substitutability). The same reasoning may lead to the grouping of different
geographic areas. However, when supply-side substitutability would entail the need to adjust significantly existing tangible and intangible assets, to
make additional investments, to take strategic decisions or to incur time delays, a company will not be treated as a competitor but as a potential
competitor (see below). See Commission Notice on the definition of the relevant market for the purposes of Community competition law (OJ
C372, 9.12.1997, p. 5, paragraphs 20-23).

(9) A firm is treated as a potential competitor if there is evidence that, absent the agreement, this firm could and would be likely to undertake the
necessary additional investments or other necessary switching costs so that it could enter the relevant market in response to a small and
permanent increase in relative prices. This assessment has to be based on realistic grounds, the mere theoretical possibility to enter a market
is not sufficient (see Commission Notice on the definition of the relevant market for the purposes of Community competition law (paragraph 24);
see also the Commission’s Thirteenth Report on Competition Policy, point 55 and Commission Decision 90/410/EEC in case Elopak/Metal
Box-Odin (OJ L 209, 8.8.1990, p. 15). Market entry needs to take place sufficiently fast so that the threat of potential entry is a constraint
on the market participants’ behaviour. Normally, this means that entry has to occur within a short period. The Guidelines on Vertical Restraints
(OJ C 291, 13.10.2000, p. 1, paragraph 26, consider a period of maximum 1 year for the purposes of application of the Block Exemption
Regulation on Vertical Restraints (see footnote 11). However, in individual cases longer time periods can be taken into account. The time period
needed by companies already active on the market to adjust their capacities can be used as a yardstick to determine this period.

(10) OJ L 336, 29.12.1999, p. 21.

(11) OJ C 291, 13.10.2000, p. 1.

(12) The delineation between horizontal and vertical agreements will be further developed in the chapters on joint purchasing (Chapter 4) and joint
commercialisation (Chapter 5). See also the Guidelines on Vertical Restraints, paragraph 26 and 29.

(13) OJ L 395, 30.12.1989, p. 1. Corrected version OJ L 257, 21.9.1990, p. 13.

(14) OJ L 180, 9.7.1997, p. 1.

(15) Council Regulation 26/62 (OJ 30, 20.4.1962, p. 993) (agriculture).
Council Regulation (EEC) No 1017/68, (OJ L 175, 23.7.1968, p. 1) (transport by rail road and inland waterway);
Council Regulation (EEC) No 4056/86, (OJ L 378, 31.12.1986, p. 4) (maritime transport);
Council Regulation (EEC) No 3975/87, (OJ L 374, 31.12.1987, p. 1) (air transport);
Council Regulation (EEC) No 3976/87, (OJ L 374, 31.12.1987, p. 9) (air transport);
Commission Regulation (EEC) No 1617/93, (OJ L 155, 26.6.1993, p. 18) (Block exemption concerning joint planning and coordination of
schedules, joint operations, consultation on passenger and cargo tariffs on scheduled air services and slot allocation at airports);
Council Regulation (EEC) No 479/92, (OJ L 55, 29.2.1992 p. 3) (Liner shipping companies);
Commission Regulation (EC) No 870/95, (OJ L 89, 21.4.1995, p. 7) (Block exemption covering certain agreements between liner shipping
companies);
Council Regulation (EEC) No 1534/91, (OJ L 143, 7.6.1991, p. 1) (insurance sector);
Commission Regulation (EEC) No 3932/92, (OJ L 398, 31.12.1992, p. 7) (Block exemption covering certain agreements in the insurance sector).

(16) See Notice on agreements of minor importance (OJ C 372, 9.12.1997, p. 13).

(17) Companies may have significant market power below the level of market dominance, which is the threshold for the application of Article 82.

(18) This does, however, exceptionally not apply to a production joint venture. It is inherent to the functioning of such a joint venture that decisions
on output are taken jointly by the parties. If the joint venture also markets the jointly manufactured goods, then decisions on prices need to be
taken jointly by the parties to such an agreement. In this case, the inclusion of provisions on prices or output does not automatically cause the
agreement to fall under Article 81(1). The provisions on prices or output will have to be assessed together with the other effects of the joint
venture on the market to determine the applicability of Article 81(1) (see paragraph 90).

(19) See Commission Notice on the definition of the relevant market for the purposes of Community competition law (OJ C 372, 9.12.1997, p. 5).

(20) Market shares should normally be calculated on the basis of the market sales value (see Article 6 of the R & D Block Exemption Regulation and
Article 6 of the Specialisation Block Exemption Regulation). In determining the market share of a party in a given market, account must be taken
of the undertakings which are connected to the parties (see point 2 of Article 2 of the R & D Block Exemption Regulation and point 2 of Article
2 of the Specialisation Block Exemption Regulation).

(21) If there are more than two parties, then the collective share of all cooperating competitors has to be significantly greater than the share of the
largest single participating competitor.

(22) A market consisting of four firms with shares of 30 %, 25 %, 25 % and 20 %, has a HHI of 2550 (900+625+625+400) pre-cooperation. If the first
two market leaders would cooperate, the HHI would change to 4050 (3025+625+400) post-cooperation. The HHI post-cooperation is relevant for
the assessment of the possible market effects of a cooperation.
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(23) E.g. the three-firm concentration ratio CR3 is the sum of the market shares of the leading three competitors in a market.
(24) For market definition see the Commission Notice on the definition of the relevant market.
(25) See Commission Notice on the definition of the relevant market; see also, for example, Commission Decision 94/811/EC of 8 June 1994 in Case

No IV/M269 � Shell/Montecatini (OJ L 332, 22.12.1994, p. 48).
(26) Article 4(2) of the R & D Block Exemption Regulation.
(27) Article 4(1) of the R & D Block Exemption Regulation.
(28) Article 7(e) of the R & D Block Exemption Regulation.
(29) Article 4(3) of the R & D Block Exemption Regulation.
(30) An R & D cooperation between non-competitors can however produce foreclosure effects under Article 81(1) if it relates to an exclusive

exploitation of results and if it is concluded between firms, one of which has significant market power with respect to key technology.
(31) Pursuant to Article 4(2)(3) of Regulation No 17, agreements which have as their sole object joint research and development need not to, but may,

be notified to the Commission.
(32) See Art. 3(2) of the R & D Block Exemption Regulation.
(33) See Art. 3(2) of the R & D Block Exemption Regulation.
(34) As indicated above, joint ventures which fall under the Merger Regulation are not the subject of these guidelines. Full-function joint ventures

below Community dimension are normally dealt with by the competition authorities of the Member States. The application of Regulation No 17
could be relevant only where such a full-function joint venture would lead to a restriction of competition resulting from the coordination of the
parent companies outside the joint venture (�spill-over effect�). In this respect, the Commission has declared that it will leave the assessment of
such operations to the Member States as far as possible (see Statement for the Council Minutes on Regulation (EC) No 1310/97, pt. 4).

(35) Article 2(4) of the Block Exemption Regulation on Vertical Restraints.
(36) Article 2(3) of the Block Exemption Regulation on Vertical Restraints. See also Guidelines on Vertical Restraints, paragraph 33, which notes that

subcontracting arrangements between non-competitors under which the buyer provides only specifications to the supplier which describe the
goods or services to be supplied are covered by the Block Exemption Regulation on Vertical Restraints.

(37) If a subcontracting agreement between competitors stipulates that the contractor will cease production of the product to which the agreement
relates, the agreement constitutes a unilateral specialisation agreement which is covered, subject to certain conditions, by the Specialisation Block
Exemption Regulation.

(38) Notice concerning the assessment of certain subcontracting agreements in relation to Article 85(1) of the EEC Treaty, OJ C 1, 3.1.1979, p. 2.
(39) As also referred to in Article 2(4) of the Merger Regulation.
(40) As any subcontracting agreement such an agreement can however fall under Article 81(1) if it contains vertical restraints, such as restrictions on

passive sales, resale price maintenance, etc.
(41) A production joint venture which also carries out joint distribution is, however, in most of the cases a full-function joint venture.
(42) Pursuant to Article 4(2)(3) of Council Regulation No 17, agreements which have as their sole object specialisation in the manufacture of products

need, under certain conditions, not to be notified to the Commission. They may, however, be notified.
(43) See Guidelines on Vertical Restraints, paragraph 29.
(44) Article 2(2) of Block Exemption Regulation on Vertical Restraints.
(45) Article 2(4) of Block Exemption Regulation on Vertical Restraints.
(46) The exchange of sensitive and detailed information which takes place in an oligopolistic market might as such be caught by Article 81(1). The

judgments of 28 May 1998 in the �Tractor� cases (C-8/958 P: New Holland Ford and C-7/95 P: John Deere) and of 11 March 1999 in the �Steel
Beams� cases (T-134/94, T-136/94, T-137/94, T-138/94, T-141/94, T-145/94, T-147/94, T-148/94, T-151/94, T-156/94 and T-157/94) provide
useful clarification in this respect.

(47) Standardisation can take different forms, ranging from the adoption of national consensus based standards by the recognised European or national
standards bodies, through consortia and fora, to agreements between single companies. Although Community law defines standards in a narrow
way, these guidelines qualify as standards all agreements as defined in this paragraph.

(48) Pursuant to Article 4(2)(3) of Regulation No 17, agreements which have as their sole object the development or the uniform application of
standards and types need not to, but may, be notified to the Commission.

(49) Directive 98/34/EC of the European Parliament and of the Council on 22 June 1998 laying down a procedure for the provision of information in
the field of technical standards and regulations (OJ L 204, 21.7.1998, p. 37).

(50) The term �agreement� is used in the sense defined by the Court of Justice and the Court of First Instance in the case law on Article 81. It does not
necessarily correspond to the definition of an �agreement� in Commission documents dealing with environmental issues such as the Communi-
cation on environmental agreements COM(96) 561 final of 27.11.1996.

(51) For instance, a national agreement phasing out a pollutant or waste identified as such in relevant Community directives may not be assimilated to
a collective boycott on a product which circulates freely in the Community.

(52) To the extent that some environmental agreements could be assimilated to standardisation, the same assessment principles for standardisation
apply to them.

(53) Vth Environmental Action Programme (OJ C 138, 17.5.1993), p. 1; European Parliament and Council Decision No 2179/98/EC of 24 September
1998 (OJ L 275, 10.10.1998, p. 1).

(54) Communication on environmental agreements COM(96) 561 final of 27.11.1996, paragraphs 27-29 and Article 3(1)f of EP and Council Decision
ut supra. The communication includes a �Checklist for Environmental Agreements� identifying the elements that should generally be included in
such an agreement.

(55) This is consistent with the requirement to take account of the potential benefits and costs of action or lack of action set forth in Article 174(3) of
the Treaty and Article 7(d) of European Parliament and Council Decision ut supra.
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Brussels, 24 May 2000  

Commission finalises new competition rules for distribution  

The European Commission has put into place today the last building 
block of its new competition rules concerning supply and 
distribution agreements. It approved a set of Guidelines on "Vertical 
Restraints" which complement the new Block Exemption Regulation 

decided in December 1999.(1) Guidelines and Block Exemption 
Regulation together form the basis for a more economic and less 
regulatory competition policy towards "vertical agreements". These 
are agreements for the sale or purchase of goods or services 
between companies operating at different levels of the production or 
distribution chain. The reform mainly concerns industrial supply 
agreements, exclusive and selective distribution agreements, 
franchising agreements and single branding agreements in, for 
instance, the beer and petrol sectors. Such agreements are vital to 
the functioning of the economy. This reform of a key area of 
competition policy is part of the wider review undertaken by the 
Commission to modernise its rules on competition.(2)  

"This important reform confirms the commitment of the Commission to 
review and modernise the Community rules on competition", Commissioner 
Mario Monti stated. "The aim is to simplify our rules and reduce the 
regulatory burden for companies, while ensuring a more effective control of 
vertical restraints implemented by companies holding significant market 
power. This will allow the Commission to concentrate in the future on 
important cases, in co-operation with the Member States, who will play an 
increased role in the application of Community competition rules".  

The new rules will apply from 1 June 2000 and replace three old Block 
Exemption Regulations applicable to exclusive distribution, exclusive 
purchasing and franchising agreements respectively (3). Existing agreements 
will continue to benefit from the old Block Exemption Regulations until the 
end of 2001. The block exemption regulation for motor vehicle distribution 
and servicing agreements which expires in September 2002 is not affected 

Commission finalises new competition rules for distribution  
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by the new rules.  

"Vertical agreements" may contain certain restrictions to competition which, 
in the absence of significant market power by the companies involved, 
nevertheless generally improve production and distribution of the goods and 
services concerned. However, such agreements can also have negative 
effects on the market, in particular by partitioning markets or by foreclosing 
markets.  

The new rules embody a shift from the formalistic regulatory approach 
underlying the old legislation towards a more economic approach in the 
assessment of vertical agreements under the EU competition rules. The 
basic aim of this new approach is to simplify the rules applicable to supply 
and distribution agreements and to reduce the regulatory burden, especially 
for companies lacking market power like SMEs, while ensuring a more 
effective control of agreements entered into by companies holding 
significant market power. The new policy is based on a single Regulation 
with a wide scope of application, which block-exempts supply and 
distribution agreements concerning final and intermediary goods as well as 
services. The new Block Exemption Regulation allows companies whose 
market share is below 30% to benefit from a so-called safe harbour under 
the Community competition rules.  

The safe harbour below 30% market share offers companies the freedom to 
create supply and distribution arrangements best suited to their individual 
commercial interests and to adapt to the changing economic conditions. 
However, the Block Exemption Regulation does not apply to two sets of 
restrictions.  

The first set concerns the so-called hard-core restrictions. Companies are 
not allowed to use these restrictions in their agreements. In particular:  

l a producer may not impose on its distributors at which price to resell its 
products. However, maximum and recommended prices are normally 
permissible. 

l a producer may not restrict its distributors selling to any customer if it is an 
unsolicited order (passive sales). This means that each distributor must be free 
to respond to a request for the product or service made by any customer inside 
the Community. Distributors must be left free to also use the Internet to 
respond to such requests. 

l a producer applying a selective distribution system, for instance in the field of 
cosmetics, may neither restrict active nor restrict passive selling by the 
authorised distributors to end-users or other authorised distributors. 

l a producer buying components for incorporation in its own products, for 
instance a component for the manufacture of a household appliance, may not 
prevent the supplier of the components from selling these as spare parts to 
end-users or independent repairers.  

These restrictions are prohibited in order to maintain free price competition 
between distributors for the benefit of consumers and to guarantee the 
consumers' right to purchase goods and services wherever they want inside 
the Community. The Commission will strictly enforce these prohibition rules 
that can also be applied directly by national competition authorities and 
national courts. Violations of these rules can be fined and give rise to claims 
of damages.  

The second set of restrictions not covered by the new Regulation concerns 
certain restrictions which are not exempted but which may under certain 
circumstances nonetheless be compatible with the EC competition rules. The 
most important concerns non -compete obligations - requiring distributors to 
resell only the brands of one supplier - when their duration exceeds five 
years. Such agreements are not covered by the new Block Exemption 
Regulation as they may have a strong foreclosing effect on the market. In 
the Guidelines it is described under which circumstances long-term 
investments may justify a longer duration of non -compete obligations.  
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Above the 30% market share threshold, vertical agreements will not be 
covered by the new Block Exemption Regulation, but are not automatically 
presumed to be illegal either. They may require an individual examination 
under Article 81 of the Treaty which spells out the conditions under which 
agreements between companies may be exempted from EC competition 
rules. Companies in that situation are asked to do a self-assessment of the 
possible consequences of their vertical agreements under the law. The 
Guidelines assist them in carrying out such an assessment under the EC 
competition rules.  

Background  

It should be recalled that the new competition rules are the result of an in-
depth policy review the main steps of which were the publication of a Green 
Paper in January 1997 and the publication, in September 1998, of a 
Communication on the application of EC competition rules to vertical 
restraints. (4) The wide ranging consultation assisted the Commission to set 
out in the latter document the framework for the proposed policy reform.  

The Guidelines assist companies in carrying out their own assessment under 
the EC competition rules by explaining:  

l which vertical agreements generally do not distort competition and therefore 
fall outside Article 81(1). This concerns in particular agreements between 
SMEs, true agency agreements and agreements where neither the supplier 
nor the buyer holds a significant degree of market power; 

l which vertical agreements benefit from the safe harbour created by the Block 
Exemption Regulation. This is achieved by describing the conditions for 
application of the Block Exemption Regulation; 

l which circumstances may require the benefit of the Block Exemption 
Regulation to be withdrawn by the Commission or Member States authorities; 

l a number of market definition and market share calculation issues that may 
arise when companies apply the 30% market share threshold for application of 
the Block Exemption Regulation; 

l the enforcement policy of the Commission in cases not covered by the Block 
Exemption Regulation. A general framework of analysis is provided and this 
framework of analysis is applied to the most important specific vertical 
restraints, such as single branding, exclusive distribution and selective 
distribution.  

The new policy will increase the freedom to contract, especially for small 
and medium sized companies and generally for companies without market 
power. It will take away the strait-jacket imposed by the old Block 
Exemption Regulations.  

The guidelines will be revised in four years time in view of market 
developments and experience gathered by the Commission in applying the 
new policy.  

As regards the automobile sector, it should be recalled that, at the time 
when this policy review exercise was launched in 1997, the Block Exemption 
Regulation No 1475/95 concerning car distribution had been in force for 
only two years. Furthermore, the car Regulation expires on the 30.09.2002, 
i.e. later than the old Block Exemption Regulations on exclusive distribution, 
exclusive purchasing and franchising. The Commission decided therefore to 
exclude this sector from the current policy review. During the discussions 
before the Council on the Commission's proposals in the field of vertical 
restraints, Member States were concerned not to prejudge the choice of the 
future exemption regime for car distribution. Thus, the Commission formally 
undertook to consult the Advisory Committee and industry immediately 
after having established an ad hoc report pursuant to Article 11 of 
Regulation n° 1475/95 (which is due by the end of 2000) and before 
deciding on the future exemption regime for the car sector.  
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The texts of the new Block Exemption Regulation and of the Guidelines are 
available on the internet at the following address:  

http://europa.eu.int/comm/dg04/lawenten/en/entente3.htm#iii_1  

(1)  Commission Regulation (EC) No 2790/1999 of 22 December 1999 on the 

application of Article 81(3) of the Treaty to categories of vertical agreements and 

concerted practices, OJ L 336, 29.12.1999, p. 21 -25.  

(2)  See in particular the plans of the Commission to modernize the procedural 

aspects of EC competition policy (Commission White Paper) and its review of EC 

competition policy towards horizontal agreements (OJ C 118, 27.4.2000).  

(3)  Commission Regulations (EEC) No 1983/83, OJ L 173, 30.6.1983, p. 1, (EEC) 

No 1984/83, OJ L 173, 30.6.1983, p. 5, and (EEC) No 4087/88, OJ L 359, 

28.12.1988, p. 46.  

(4)  Respectively published as documents COM (96) 721 final and COM (98) 544 

final.   
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Distribution is a crucial sector of the European economy, not only because of its size and the

number of people that it employs, but also because of its relevance for other sectors (i.e. almost

all goods reach the final consumer via a distribution channel). Keeping distribution markets open

and competitive, therefore, is essential to the welfare of Europe.

On 1 June 2000, new European competition rules on distribution and supply agreements —

known as ‘vertical agreements’ in competition jargon — entered into force. These rules brought a

clear economic approach to this area of competition law. They allow companies a large

freedom to choose their preferred distribution format but, at the same time, they make it clear

that certain practices that hinder access to markets or restrict competition will not be allowed. It

is also ensured that the Commission and national competition authorities can take effective

action to prevent these restrictive practices.

This guide has two objectives: to inform the public about the European competition rules for

vertical agreements and, at the same time, to increase compliance with these rules. By

summarising the rules, this guide should help businessmen, lawyers and consumers understand

the application of EC competition law in this important field and, therefore, to respect it. A better

understanding will also enable consumers and companies to identify illegal practices and to

inform the Commission and national competition authorities about them via complaints or other

informal contacts. Such information is of great help to combat illegal practices that distort

competition.
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The goal of the Community’s competition policy is to protect and develop
effective competition in the common market. Competition is a basic mechanism
of the market economy involving supply and demand. Suppliers (producers,
traders) offer goods or services on the market in an endeavour to meet demand
(from intermediate customers or consumers). Demand seeks the best
combination of quality and price for the products it requires. Rivalry between
suppliers (i.e. competition) leads to the most efficient response to demand. In
addition to being a simple and efficient means of guaranteeing consumers the
best choice in terms of quality and price of goods and services, it also forces
firms to strive for competitiveness and economic efficiency.

The legislative framework of European competition policy is provided by the EC
Treaty (Articles 81–89). Further rules are provided by Council and Commission
regulations. European competition policy comprises five main areas of action:

1) the prohibition of agreements which restrict competition (Article 81)

2) the prohibition of abuses of a dominant position (Article 82)

3) the prohibition of mergers which create or strengthen a dominant position
(merger regulation)

4) the liberalisation of monopolistic sectors (Article 86)

5) the prohibition of State aid (Articles 87 and 88).

Introduction
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Article 81 of the EC Treaty applies to agreements that may affect trade between
Member States and which prevent, restrict or distort competition. The first
condition for Article 81 to apply is that the agreements in question are capable
of having an appreciable effect on trade between Member States. The
Commission considers that agreements between small and medium-sized
enterprises (SMEs) are rarely capable of appreciably affecting trade between
Member States (1). Therefore, such agreements generally do not need to comply
with the European competition rules. Where the first condition is met,
Article 81(1) prohibits agreements which appreciably restrict or distort
competition. Article 81(3) renders this prohibition inapplicable for those
agreements which create sufficient benefits to outweigh the anti-competitive
effects. Such agreements are said to be exempted under Article 81(3).

Article 81
1. The following shall be prohibited as incompatible with the common market: all agreements
between undertakings, decisions by associations of undertakings and concerted practices which
may affect trade between Member States and which have as their object or effect the prevention,
restriction or distortion of competition within the common market, and in particular those which:

(a) directly or indirectly fix purchase or selling prices or any other trading conditions;

(b) limit or control production, markets, technical development, or investment;

(c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent transactions with other trading parties, thereby
placing them at a competitive disadvantage;

6

Vertical agreements

(1) See the Commission Notice on agreements of minor importance (Official Journal of the European
Communities, C 368, 22.12.2001, p. 13). In the Annex to Commission Recommendation 96/280/EC
(Official Journal of the European Communities, L 107, 30.4.1996, p. 4), SMEs are defined as
companies which have fewer than 250 employees and have either an annual turnover not exceeding
EUR 40 million or an annual balance sheet total not exceeding EUR 27 million. This
recommendation is to be revised. It is envisaged to increase the annual turnover threshold to
EUR 50 million and the annual balance sheet total threshold to EUR 43 million.



(e) make the conclusion of contracts subject to acceptance by the other parties of supplementary
obligations which, by their nature or according to commercial usage, have no connection with
the subject of such contracts.

2. Any agreements or decisions prohibited pursuant to this Article shall be automatically void.

3. The provisions of paragraph 1 may, however, be declared inapplicable in the case of:

— any agreement or category of agreements between undertakings;

— any decision or category of decisions by associations of undertakings;

— any concerted practice or category of concerted practices;

which contributes to improving the production or distribution of goods or to promoting technical
or economic progress, while allowing consumers a fair share of the resulting benefit, and which
does not:

(a) impose on the undertakings concerned restrictions which are not indispensable to the
attainment of these objectives;

(b) afford such undertakings the possibility of eliminating competition in respect of a substantial
part of the products in question.

Vertical agreements are agreements for the sale and purchase of goods or
services which are entered into between companies operating at different levels
of the production or distribution chain. Distribution agreements between
manufacturers and wholesalers or retailers are typical examples of vertical
agreements. However, an industrial supply agreement between a manufacturer
of a component and a producer of a product using that component is also a
vertical agreement.

Vertical agreements which simply determine the price and quantity for a specific
sale and purchase transaction do not normally restrict competition. However, a
restriction of competition may occur if the agreement contains restraints on the
supplier or the buyer (hereinafter referred to as ‘vertical restraints’). Examples of
such vertical restraints are an obligation on the buyer not to purchase competing
brands (i.e. non-compete obligation) or an obligation on the supplier to only
supply a particular buyer (i.e. exclusive supply).

Vertical restraints may not only have negative effects but also positive effects.
They may for instance help a manufacturer to enter a new market, or avoid the
situation whereby one distributor ‘free rides’ on the promotional efforts of
another distributor, or allow a supplier to depreciate an investment made for a
particular client.

Whether a vertical agreement actually restricts competition and whether in that
case the benefits outweigh the anti-competitive effects will often depend on the
market structure. In principle, this requires an individual assessment. However,

7



the Commission has adopted Regulation (EC) No 2790/1999, ‘the Block
Exemption Regulation’ (the BER) (2), which entered into force on 1 June 2000
and which provides a safe harbour for most vertical agreements. The BER
renders by block exemption the prohibition of Article 81(1) inapplicable to
vertical agreements entered into by companies with market shares not
exceeding 30 %. The Commission has also published ‘Guidelines on vertical
restraints’ (the Guidelines) (3). These describe the approach taken towards
vertical agreements not covered by the BER. This guide sets out the key features
of these new rules for vertical agreements. The flow chart at the end of this
guide may also help to apply the rules and will facilitate reading this guide.
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(2) Official Journal of the European Communities, L 336, 29.12.1999. You can also find the text on
Competition DG’s web site
(http://europa.eu.int/comm/competition/antitrust/legislation/entente3_en.html#iii_1).

(3) Official Journal of the European Communities, C 291, 13.10.2000. You can also find the text on
Competition DG’s web site, see the address in footnote 2.



The Guidelines set out criteria for the assessment of agency agreements (4).
Genuine agency agreements do not fall within the scope of Article 81(1). The
determining factor in assessing whether Article 81(1) is applicable to an agency
agreement is the financial or commercial risk borne by the agent in relation to
the activities for which he has been appointed as an agent by the principal.

Two types of financial or commercial risk are material to this assessment. First,
there are the risks which are directly related to the contracts concluded and/or
negotiated by the agent on behalf of the principal, such as financing of stocks.
Secondly, there are the risks related to market-specific investments. These are
investments specifically required for the type of activity for which the agent has
been appointed by the principal, i.e. which are required to enable the agent to
conclude and/or negotiate a particular type of contract. Such investments (for
example, the petrol storage tank in the case of petrol retailing) are usually
irrecoverable costs, because upon leaving the particular field of activity the
investment cannot be sold or used for other activities, other than at a significant
loss.

The agency agreement is considered a genuine agency agreement falling outside
Article 81(1) if the agent does not bear any of these two types of risk. Risks that
are related to the activity of providing agency services in general, such as the risk
of the agent’s income being dependent upon his success as an agent or general
investments in, for instance, premises or personnel are not material to this
assessment.

9

Agency agreements
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Scope of application of the Block Exemption Regulation

The Block Exemption Regulation (BER) applies in principle to all vertical
agreements concerning the sale of goods or services (5). It does not apply to
rent and lease agreements, as no sale takes place. For the same reason, the BER
does not apply to agreements concerning the assignment or licensing of
intellectual property rights like patents. Provisions relating to intellectual property
rights are, however, covered by the BER if they are ancillary to a vertical
agreement and facilitate the purchase, sale or resale of the contract goods or
services by the buyer (6). An example would be a manufacturer who facilitates
the marketing of its products by licensing the use of its trade mark to the
distributor of its products.

Although the BER applies in principle to all vertical agreements, it does not
apply to vertical agreements concluded between competitors. For instance, an
agreement between two brewers active in different countries, where each
brewer becomes the exclusive importer and distributor of the other brewer’s
beer in his home market, is not covered. The competition concern in such cases
is a possible restriction of competition between two competitors. This issue is
dealt with in the Commission’s ‘Guidelines on horizontal cooperation
agreements’ (7). Vertical agreements between competitors are, however, covered
by the BER if the agreement is non-reciprocal and the buyer has a turnover not
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(5) The only exception concerns the sale of cars, trucks and buses, covered by a sector-specific block
exemption granted by Commission Regulation (EC) No 1475/95 (Official Journal of the European
Communities, L 145, 29.6.1995). This sector-specific regulation is currently being reviewed by the
Commission.

(6) See the Guidelines, paragraphs 30–44.
(7) ‘Guidelines on the applicability of Article 81 to horizontal cooperation agreements’ (Official Journal

of the European Communities, C 3, 6.1.2001). These guidelines are also available on Competition
DG’s web site (http://europa.eu.int/comm/competition/antitrust/legislation/entente3_en.html#spec).



The hardcore restrictions

The BER contains five hardcore restrictions that lead to the exclusion of the
whole agreement from the benefit of the BER, even if the market share of the
supplier or buyer is below 30 %. Individual exemption of vertical agreements
containing such hardcore restrictions is unlikely. Hardcore restrictions are
considered to be so serious that they are almost always prohibited.

The first hardcore restriction concerns resale price maintenance: a supplier is
not allowed to fix the price at which distributors can resell his products.
However, the imposition of maximum resale prices or the recommendation of
resale prices is normally not prohibited (9).

The second hardcore restriction concerns restrictions concerning the territory
into which or the customers to whom the buyer may sell. This hardcore
restriction relates to market partitioning by territory or by customer. Distributors
must remain free to decide where and to whom they sell. The BER contains
exceptions to this rule, which, for instance, enable companies to operate an
exclusive distribution system or a selective distribution system. However, passive 

exceeding EUR 100 million or the buyer is not a competing manufacturer but
only a competitor of the supplier at the distribution level (i.e. a manufacturer
sells his products directly and via distributors) (8).

Requirements for application of the Block Exemption

Regulation

The BER contains certain requirements that have to be fulfilled before it renders
the prohibition of Article 81(1) inapplicable for a particular vertical agreement.
The first requirement is that the agreement does not contain any of the hardcore
restrictions set out in the BER. The second requirement concerns the market
share cap of 30 %. Thirdly, the BER contains conditions relating to three specific
restrictions.
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(8) Guidelines, paragraphs 26 and 27. Non-reciprocal agreement means that one manufacturer becomes
the distributor of the products of another manufacturer but the latter does not become the
distributor of the products of the first manufacturer.

(9) Guidelines, paragraphs 47 and 48.



sales, i.e. sales in response to unsolicited orders including general advertising
and sales over the Internet, must always remain free (10).

The third and fourth hardcore restrictions concern selective distribution. Firstly,
selected distributors can in no way be restricted in the end-users to whom they
may sell. Selective distribution therefore can not be combined with exclusive
distribution, with the exception that it is allowed to apply a location clause: the
supplier may commit himself to supply only one distributor in a given territory
and can require the distributor to sell only from a given location. Secondly, the
appointed distributors must remain free to sell or purchase the contract goods
to or from other appointed distributors within the network. This means that
appointed distributors cannot be forced to purchase the contract goods
exclusively from the supplier (11).

The fifth hardcore restriction concerns agreements that prevent or restrict end-
users, independent repairers and service providers from obtaining spare parts
directly from the manufacturer of the spare parts. An agreement between a
manufacturer of spare parts and a buyer which incorporates these parts into its
own products (original equipment manufacturer) may not prevent or restrict
sales by the manufacturer of these spare parts to end users, independent
repairers or service providers (12).

The 30 % market share cap

A vertical agreement is covered by the BER if the supplier of the goods or
services does not have a market share exceeding 30 %. It is the market share of
the supplier on the relevant supply market that is decisive for the application of
the block exemption. However, there is one exception. Where the supplier enters
into an obligation to supply only one buyer throughout the Community, it is the
market share of the buyer on the relevant purchase market, and only that
market share, which is decisive for the application of the BER. Thus in the latter
case, the agreement is covered if the buyer of the products does not purchase
more than 30 % of the relevant purchase market.
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(10) Guidelines, paragraphs 49–52.
(11) Guidelines, paragraphs 53–55.
(12) Guidelines, paragraph 56.



In order to calculate the market share, it is necessary to determine the relevant
product market and the relevant geographic market (13). On the relevant market,
the supplier calculates its market share by comparing its turnover achieved on
that market with the total value of sales on that market. A buyer calculates its
market share by comparing its purchases on the relevant market with the total
purchases on that market.

In addition to the BER and the Guidelines the Commission has adopted a
‘Notice on agreements of minor importance’ (14). Whereas the BER provides an
exemption from the Article 81(1) prohibition because the positive effects of the
agreement outweigh the negative effects, this notice quantifies, with the help of
lower market share thresholds, what is not an appreciable restriction of
competition in the first place and for that reason not prohibited by Article 81(1).
A vertical agreement between companies whose market share on the relevant
market does not exceed 15 % (‘de minimis’ threshold) is generally considered
not to have appreciable anti-competitive effects, unless the agreement contains
a hardcore restriction. Where the market is foreclosed by the application of
parallel networks of similar vertical agreements by several companies, the ‘de
minimis’ threshold is set at 5 %. These ‘de minimis’ thresholds are important in
relation to the conditions described below. These conditions do not apply to
agreements below the ‘de minimis’ thresholds. This is especially relevant for
small and medium-sized enterprises.

The conditions

The BER applies to all vertical restraints other than the abovementioned
hardcore restraints. However, it imposes specific conditions on three vertical
restraints: non-compete obligations during the contract; non-compete obligations
after termination of the contract and the exclusion of specific brands in a
selective distribution system. When the conditions are not fulfilled, these vertical
restraints are excluded from the exemption by the BER. However, the BER 
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(13) For guidance, see the Commission Notice on definition of the relevant market (Official Journal of the
European Communities, C 372, 9.12.1997). This notice is also available on Competition DG’s web
site (http://europa.eu.int/comm/competition/antitrust/relevma_en.html). See also paragraphs 88–99
of the Guidelines.

(14) See the Commission Notice on agreements of minor importance (Official Journal of the European
Communities, C 368, 22.12.2001, p. 13). This notice is also available on Competition DG’s web site
(http://europa.eu.int/comm/competition/antitrust/deminimis/).



continues to apply to the rest of the vertical agreement if that part is severable
(i.e. can operate independently) from the non-exempted vertical restraints.

The first exclusion from exemption concerns non-compete obligations of
indefinite duration or which exceed five years (15). Non-compete obligations are
defined in the BER as obligations that require the buyer to purchase from the
supplier or from an undertaking designated by the supplier all or more than
80 % of the buyer’s total requirements. Such obligations prevent the buyer from
purchasing and selling competing goods or services or limit such purchases or
sales to less than 20 % of its total purchases. Such non-compete obligations are
not covered by the BER when their duration is indefinite or exceeds five years.
Non-compete obligations that are tacitly renewable beyond a period of five years
are also not covered. However, non-compete obligations are covered by the BER
when their duration is limited to five years or less, or when renewal beyond five
years requires the explicit consent of both parties and no obstacles exist that
hinder the buyer from effectively terminating the non-compete obligation at the
end of the five-year period.

The five-year limit for non-compete obligations does not apply when the goods
or services are resold by the buyer ‘from premises and land owned by the
supplier or leased by the supplier from third parties not connected with the
buyer’. In such cases the non-compete obligation may be of the same duration
as the period of occupancy of the point of sale by the buyer.

The second exclusion concerns post term non-compete obligations, i.e. non-
compete obligations imposed on the buyer for a period after the termination of
his contract (16). Such non-compete obligations are excluded from the
exemption of the BER, unless the obligation is indispensable to protect know-
how transferred by the supplier to the buyer, is limited to the point of sale from
which the buyer has operated during the contract period and is limited to a
maximum period of one year after termination of the contract.

The third exclusion concerns the sale of competing brands in a selective
distribution system (17). If the supplier prevents his appointed dealers from
selling specific competing brands, such a restriction does not enjoy the
exemption of the BER.

14

(15) Guidelines, paragraphs 58 and 59.
(16) Guidelines, paragraph 60.
(17) Guidelines, paragraph 61.



Withdrawal of the Block Exemption Regulation

The BER confers a presumption of legality. Vertical agreements that meet its
requirements normally do not contravene the competition rules. In the
exceptional cases where an agreement does restrict competition and the
positive effects do not outweigh the negative effects, the benefits of the block
exemption can be withdrawn. The Commission and, where the relevant
geographic market is not wider than its territory, the competition authority of a
Member State can take such a withdrawal decision. A withdrawal decision has
only effects for the future and does not have retroactive effects.

In particular, withdrawal may be necessary for parallel networks of similar
vertical agreements operated by several suppliers on the same market, such as
the widespread use of non-compete agreements or selective distribution.
Withdrawal may also be necessary in situations where the buyer has significant
market power and imposes exclusive supply obligations on its suppliers.
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Purpose of the Guidelines

Above the market share threshold of 30 %, the BER does not apply. However,
exceeding the market share threshold of 30 % does not create a presumption of
illegality. This threshold serves only to distinguish those agreements which
benefit from a presumption of legality from those which require individual
examination. To assist firms in carrying out such an examination the Commission
adopted the ‘Guidelines on vertical restraints’.

The Guidelines set out general rules for the assessment of vertical restraints
and provide criteria for the assessment of the most common types of vertical
restraints: single branding (non-compete obligations), exclusive distribution,
customer allocation, selective distribution, franchising, exclusive supply, tying
and recommended and maximum resale prices. This should enable firms to
carry out their own assessment of their vertical agreements under Article 81(1)
and (3).

General rules for the assessment of vertical restraints

The Commission applies the following 10 general rules for the assessment of
vertical restraints in situations where the BER does not apply or where the
benefit of the BER may have to be withdrawn.

1. For most vertical restraints, competition concerns can only arise if there is
insufficient competition between brands (called ‘inter-brand’ competition),
i.e. if there exists a certain degree of market power at the level of the
supplier or the buyer or both. Where there are many firms competing in an
unconcentrated market, it can be assumed that non-hardcore vertical
restraints will not have appreciable negative effects on competition.
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2. Vertical restraints which reduce inter-brand competition are generally more
harmful than vertical restraints that reduce competition between distributors
of the same brand (called ‘intra-brand’ competition). Hence, non-compete
obligations are likely to have more negative effects on competition than
exclusive distribution agreements which are not combined with non-
compete obligations.

3. However, in the absence of sufficient inter-brand competition, restrictions on
intra-brand competition may significantly restrict the choice available to
consumers. They are particularly harmful when more efficient distributors or
distributors with a different distribution format are foreclosed (kept out of
the market).

4. Exclusive dealing arrangements are generally worse for competition than non-
exclusive arrangements. For instance, under a non-compete obligation the
buyer may only purchase and sell one brand, whereas a minimum quantity
requirement leaves the buyer some scope to purchase competing goods.

5. Vertical restraints are in general more harmful in relation to branded
products than in relation to non-branded products. The distinction between
branded and non-branded products will often coincide with the distinction
between intermediate products and final products.

6. Negative anti-competitive effects of vertical restraints can be reinforced when
several suppliers organise their distribution on the same market in a similar
way (parallel networks of similar agreements). In particular, single branding
(non-compete obligations) or selective distribution can create a cumulative
foreclosure effect.

7. The more the vertical agreement involves transfer of know-how to the buyer,
the more reason there is to expect efficiencies to arise and the more a
vertical restraint may be necessary to protect the know-how transferred or
the investment costs incurred.

8. The more the vertical agreement involves relationship-specific investments,
i.e. investments made in connection with the agreement and which lose
their value upon termination of the agreement, the more justification there is
for vertical restraints. For instance, relationship-specific investments by the
supplier generally justify a non-compete obligation for the duration necessary
to depreciate the investments (18).
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9. Vertical restraints required to open up new product or geographic markets
generally do not restrict competition. This holds for two years after the first
putting on the market of the product. This rule only applies to non-hardcore
vertical restraints, except in the case of a new geographic market where it
also applies to restrictions on active and passive selling to intermediaries in
the new market when such restrictions are imposed on the direct buyers of
the supplier located in other markets.

10. In the case of genuine testing of a new product in a particular territory or
with a particular customer group, the distributors appointed to sell the new
product on the test market can be restricted in their active selling outside
the test market for a maximum period of one year without infringing
Article 81(1).
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Single branding
(paragraphs 138–160 of the Guidelines)

Non-compete obligations (often called ‘ties’) are agreements where the buyer is
induced or obliged to concentrate 80 % or more of his purchases of a particular
type of product on the brand of one supplier. Such agreements may lead to
foreclosure of other suppliers who may have difficulties expanding or entering
the same market. The foreclosure effect may be considerably increased if several
suppliers apply non-compete obligations on the same market. This may make
the market more rigid and also facilitate horizontal collusion between
competitors.

• The higher the share of the total market covered by a single branding
obligation and the longer the duration of the obligation, the more significant
foreclosure is likely to be.

• Non-compete obligations shorter than one year entered into by non-
dominant companies are generally not considered to give rise to appreciable
anti-competitive effects.

• Non-compete obligations between one and five years entered into by non-
dominant companies usually require a balancing of pro- and anti-competitive
effects, while non-compete obligations exceeding five years are for most types
of investments not considered necessary to achieve the claimed efficiencies or
the efficiencies are not sufficient to outweigh the foreclosure effect.

• Foreclosure is less likely in the case of intermediate products and more likely
in the case of final consumer products.

• For intermediate products on a market where no company is dominant, an
appreciable foreclosure effect is unlikely to arise if more than 50 % of
market sales are not tied.
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• For final products at the retail level, appreciable foreclosure effects may arise
if a non-dominant supplier ties more than 30 % of the market.

• For final products at the wholesale level, the risk of foreclosure depends on
the type of wholesaling and the entry barriers at the wholesale level. There is
no risk of foreclosure if competing manufacturers can easily establish their
own wholesale outlets.

• In the case of a relationship-specific investment made by the supplier, a non-
compete or minimum purchase obligation for the period of depreciation of
the investment will generally fulfil the conditions of Article 81(3) (19).

• Where the supplier provides the buyer with a loan or provides the buyer
with equipment which is not relationship-specific, this in itself is normally
not sufficient to justify the exemption of a foreclosure effect on the market.

• The transfer of substantial know-how, as for example in the case of
franchising, usually justifies a non-compete obligation for the whole duration
of the supply agreement.

• Below the level of dominance, the combination of a non-compete obligation
with exclusive distribution may also justify the non-compete obligation for
the full length of the agreement. In the latter case, the non-compete
obligation is likely to improve the distribution efforts of the exclusive
distributor in his territory.

• Dominant companies may not impose non-compete obligations or otherwise
tie their buyers unless they can objectively justify such commercial practice
within the context of Article 82. For a dominant company, even a modest
tied market share may lead to significant foreclosure. The stronger its
dominance, the higher the risk of foreclosure of other competitors.

Exclusive distribution and exclusive customer allocation
(paragraphs 161–183 of the Guidelines)

Exclusive distribution/exclusive customer allocations are agreements whereby
the supplier agrees to sell his products only to one distributor for resale in a
particular territory or for resale to a particular class of customers. In those
agreements, the distributor is usually also limited in his active selling into other
exclusively allocated territories or classes of customers. Such agreements may
reduce intra-brand competition and lead to market partitioning, which may
facilitate price discrimination between different territories or between different
customers. When applied by several suppliers on the same market, such
agreements may also facilitate horizontal collusion, both at the level of suppliers
and at the level of distributors.

• The stronger the position of the supplier, the more problematic is the loss of
intra-brand competition. Exclusive customer allocation is particularly unlikely
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to be exempted above the 30 % market share threshold, unless it leads to
clear and substantial efficiencies.

• When several suppliers appoint the same exclusive distributor in a given
territory or for a given customer class, such multiple exclusive dealerships
may increase the risk of horizontal collusion, in particular in highly
concentrated markets.

• Where the exclusive distributor has buying power, if for instance at the retail
level he becomes the exclusive distributor for the whole or a substantial part
of the market, the foreclosure of other distributors may have a serious anti-
competitive effect. This could be a case for withdrawal of the BER to the
extent that it was applicable.

• Exclusive distribution at the retail level is more likely to lead to anti-
competitive effects than exclusive distribution at the wholesale level. This is
especially so when retail territories are large and final consumers have little
possibility of choosing between high-price/high-service and low-price/low-
service distributors.

• At the wholesale level, appreciable anti-competitive effects are unlikely when
the manufacturer is not dominant and the exclusive wholesaler is not
restricted in his sales to retailers.

• The combination of exclusive distribution or exclusive customer allocation
with exclusive purchasing increases the competition risks of market
partitioning and price discrimination. Exclusive distribution/exclusive
customer allocation makes it more difficult for customers to take advantage
of possible price differences for a certain brand. The combination with
exclusive purchasing also hinders the distributors from taking advantage of
price differences. Requiring the exclusive distributor to buy its supplies of a
particular brand directly from the manufacturer eliminates the possibility for
the distributor to buy the goods from other exclusive distributors. This
combination is therefore unlikely to be exempted unless there are clear and
substantial efficiencies leading to lower prices for all final consumers.

• Exclusive distribution normally leads to efficiencies where investments by
distributors are required to protect or build up the brand image. This applies
in particular for new products, complex products and products the qualities
of which are difficult to assess. In addition, in such cases, a combination of
exclusive distribution and a non-compete obligation may help the distributor
to focus on the particular brand. If such combination does not lead to
foreclosure (see the single branding section), it is exempted for the whole
duration of the agreement.

• Exclusive customer allocation normally leads to efficiencies where the
distributors are required to make investments in specific equipment, skills or
know-how to adapt to the requirements of their customers. The depreciation
period of these specific investments indicates the justified duration of an
exclusive customer allocation system. In general, the case is strongest for
new or complex products and for products requiring adaptation to the needs
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of the individual customer. Efficiencies are more likely for intermediate
products, i.e. when the products are sold to different types of professional
buyers. Allocation of final consumers is unlikely to lead to efficiencies and is
therefore unlikely to be exempted.

Selective distribution
(paragraphs 184–198 of the Guidelines)

Selective distribution agreements restrict the number of distributors by applying
selection criteria for admission as an authorised distributor. In addition, the
authorised distributors are restricted in their sales possibilities, as they are not
allowed to sell to non-authorised distributors, leaving them only free to sell to
other authorised distributors and final customers. Such agreements may reduce
intra-brand competition and, in particular where several suppliers apply selective
distribution, foreclose certain forms of distribution and facilitate horizontal
collusion between suppliers or buyers.

• Selective distribution agreements which are based on purely qualitative
selection criteria, i.e. where distributors are selected only on the basis of
objective criteria required by the nature of the product, such as training of
sales personnel, are generally considered to fall outside Article 81(1). The
selection criteria should be applied uniformly and without discrimination and
accordingly no advance limit should be put on the number of authorised
distributors.

• Selective distribution agreements which are based on quantitative selection
criteria which have the effect of limiting the number of authorised
distributors beyond qualitative criteria are assessed under the following rules.

— In general, the stronger the position of the supplier, the more serious is
the loss of intra-brand competition. However, where a non-dominant
supplier is the only one in the market applying selective distribution, the
agreements are normally exempted on condition that the nature of the
products in question require selective distribution to ensure efficient
distribution.

— When the main suppliers all apply selective distribution there may be a
significant risk of anti-competitive effects resulting from the cumulative
effect of all such systems. Such a cumulative effect problem is unlikely to
arise as long as less than half of the market is covered by selective
distribution. Also, no problem is likely to arise where the coverage rate
exceeds half of the market, but the aggregate market share of the five
largest suppliers is below 50 %. Where the coverage rate exceeds half of
the market and the five largest suppliers hold more than 50 % of the
market, serious competition concerns may arise if the five largest
suppliers all apply selective distribution. Exemption under Article 81(3) is
unlikely if new distributors capable of adequately selling the products in
question, especially price discounters, are prevented from accessing to the
market.
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— Foreclosure of more efficient distributors may also become a problem
when there is buying power, in particular where a strong dealer
organisation imposes strict selection criteria on the supplier.

— Where the aggregate market share of the five largest suppliers exceeds
50 %, they should not impose on their appointed distributors conditions
which seek to ensure that the latter will not sell the brands of other
specific competitors.

— Selective distribution normally leads to efficiencies where investments by
the distributors are required to protect or build up the brand image or to
provide pre-sales services. In general, efficiencies are strongest for new
products, complex products and products the qualities of which are
difficult to assess.

Franchising
(paragraphs 42–45 and 199–201 of the Guidelines)

Franchise agreements are vertical agreements containing licences of intellectual
property rights, in particular trade marks and know-how for the use and
distribution of goods or services. In addition to the licence, the franchiser
usually provides the franchisee, during the life of the agreement, with
commercial or technical assistance. The licence and the assistance are integral
components of the business method being franchised. In addition to the
provision of the business method, franchise agreements may contain a
combination of vertical restraints concerning the sale of the products
concerned, such as selective distribution, non-compete obligations, exclusive
distribution or weaker forms thereof. The guidance provided in the previous
chapters in respect of these types of restraints also applies to franchising,
subject to the following specific rules.

• The more important the transfer of know-how, the more likely it is that the
vertical restraints will fulfil the conditions for exemption under Article 81(3).

• An obligation not to sell competing goods or services falls outside
Article 81(1) if the obligation is necessary to maintain the common
identity and reputation of the franchised network. In such cases, the non-
compete obligation may last for the whole duration of the franchise
agreement.

• The following obligations are in general considered to be necessary to
protect the franchiser’s intellectual property rights and are usually considered
to fall outside Article 81(1):

(a) an obligation on the franchisee not to engage, directly or indirectly, in
any similar business;

(b) an obligation on the franchisee not to acquire financial interests in the
capital of a competing undertaking if such acquisition would give the
franchisee the power to influence the economic conduct of the
competing undertaking;
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(c) an obligation on the franchisee not to disclose to third parties the
know-how provided by the franchiser as long as this know-how is not in
the public domain;

(d) an obligation on the franchisee to communicate to the franchiser any
experience gained in exploiting the franchise and to grant it and other
franchisees a non-exclusive licence for the know-how resulting from that
experience;

(e) an obligation on the franchisee to inform the franchiser of infringements
of licensed intellectual property rights, to take legal action against
infringers or to assist the franchiser in any legal actions against infringers;

(f) an obligation on the franchisee not to use know-how licensed by the
franchiser for purposes other than the exploitation of the franchise;

(g) an obligation on the franchisee not to assign the rights and obligations
under the franchise agreement without the franchiser’s consent.

Exclusive supply
(paragraphs 202–214 of the Guidelines)

Exclusive supply agreements oblige or induce the supplier to sell a particular
good or service to only one buyer inside the European Community for the
purposes of a specific use or for resale. It generally concerns industrial supply
agreements for intermediate products. Such exclusive supply agreements may
lead to foreclosure of other buyers in the Community.

• If the buyer has no market power on his downstream sales market, then
normally no appreciable negative effects on competition can be expected.

• Negative effects can, however, be expected when the buyer holds a market
share of more than 30 % on the downstream sales market and on the
upstream purchase market.

• The higher the share of the market sold under an exclusive supply
agreement and the longer the duration of the exclusive supply agreement,
the more significant foreclosure is likely to be.

• Exclusive supply agreements shorter than five years entered into by non-
dominant companies usually require a balancing of pro- and anti-competitive
effects, while agreements exceeding five years are for most types of
investments not considered necessary to achieve the claimed efficiencies or
the efficiencies are not sufficient to outweigh their foreclosure effect.

• Dominant companies may in general not impose exclusive supply obligations
on their suppliers.

• Foreclosure of competing buyers is not very likely where these competitors
have similar buying power. In such a case foreclosure could only occur for
potential entrants, especially when major incumbent buyers enter into
exclusive supply contracts with the majority of suppliers on the market
(cumulative effect problem).
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• Where a supplier and a buyer which are not in a dominant position both
have to make relationship-specific investments, the combination of non-
compete and exclusive supply is usually justified.

• Foreclosure is less likely in case of homogeneous and intermediate products
and more likely in case of heterogeneous and final products. Exclusive
supply agreements for homogeneous intermediate products are likely to be
exempted as long as neither the supplier nor the buyer is in a dominant
position.

• Exclusive supply normally leads to efficiencies where the buyer is required to
make relationship-specific investments.

Tying
(paragraphs 215–224 of the Guidelines)

Tying exists where a supplier makes the sale of one product conditional upon
the purchase of another distinct product from the supplier or someone
designated by him. The first product is referred to as the ‘tying’ product and the
second as the ‘tied’ product. Tying agreements may lead to foreclosure on the
market of the tied product. Tying may also lead to supra-competitive prices and
to higher entry barriers both on the market of the tying and on the market of
the tied product.

• The market position of the supplier on the market of the tying product is of
main importance to assess possible anti-competitive effects. Tying by a
supplier with more than 30 % market share on the market of the tying
product or the market of the tied product is unlikely to be exempted unless
there are clear efficiencies and a fair share of these efficiencies is passed on
to consumers.

• Where tying is combined with a non-compete obligation for the tying
product, this considerably strengthens the position of the supplier and
increases the likelihood of appreciable anti-competitive effects of tying.

• As long as the competitors of the tying supplier are sufficiently numerous
and strong, no appreciable anti-competitive effects can be expected, as
buyers have sufficient alternatives to purchase the tying product without the
tied product, unless other suppliers are also applying tying.

• Withdrawal of the BER is likely where a majority of the suppliers apply
similar tying arrangements (cumulative effect) and where the efficiencies are
not passed on to the consumer.

• Anti-competitive effects of tying are less likely where buyers have significant
buying power.

• Tying obligations may produce efficiencies arising from joint production or
joint distribution or from the fact that the supplier can purchase the tied
product in large quantities. For tying to be exempted it must, however, be
shown that a fair share of these cost reductions are passed on to the
consumer. Tying is therefore normally not exemptable where the retailer is
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able to obtain, on a regular basis, supplies of the same or equivalent
products on the same or better conditions than those offered by the supplier
which applies the tying practice.

• Tying may also help to ensure a certain uniformity and quality
standardisation. However, the supplier of the tying product needs to
demonstrate that these positive effects cannot be realised equally efficiently
simply by requiring the buyer to purchase products satisfying minimum
quality standards.

Recommended and maximum resale prices
(paragraphs 225–228 of the Guidelines)

The practice of recommending a resale price to distributors or imposing a
maximum resale price on distributors may have the effect that such a price will
work as a focal point for the distributors and may be followed by most or all of
them. In addition, maximum or recommended resale prices may facilitate
horizontal collusion between suppliers.

• The market position of the supplier is the main factor in assessing possible
anti-competitive effects of recommended or maximum resale prices. The
stronger the supplier’s position, the higher the risk that a recommended
resale price or a maximum resale price is followed by most or all
distributors.

• In a narrow oligopoly where there are few suppliers on the market, the
practice of using or publishing recommended or maximum prices may
facilitate horizontal collusion between the suppliers by exchanging
information on the preferred price level and by reducing the likelihood of
lower resale prices.
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European Commission

Directorate-General for Competition
B-1049 Brussels
Tel. (32-2) 299 11 11
Fax (32-2) 295 01 38 

National competition
authorities

Ireland

Irish Competition Authority
Parnell House
14 Parnell Square
Dublin 1
Tel. (353-1) 804 54 00

United Kingdom

Office of Fair Trading
Fleetbank House
2–6 Salisbury Square
London EC4Y 8JX
Tel. (44-20) 72 11 80 00
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The Directorate-General for Competition (‘DG COMP’) publicises its activities
through a number of media.

Publications in electronic form

On the Internet (http://europa.eu.int) you can find legislation, judgments of the
Court of Justice and the Court of First Instance, Commission decisions, press
releases, the Directorate-General’s newsletter, articles and speeches by the
Commissioner, etc.

Publications on paper and in electronic form

Official Journal of the European Communities (http://europa.eu.int/eur-lex/en/)

General Report on the Activities of the European Union
(http://europa.eu.int/abc/doc/off/rg/en/rgset.htm)

Annual reports on competition policy
(http://europa.eu.int/comm/competition/publications/)

Surveys on State aid in the Union
(http://europa.eu.int/comm/competition/publications/)

Competition policy newsletter
(http://europa.eu.int/comm/competition/publications/)
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These publications are on sale from:

Office for Official Publications
of the European Communities
L-2985 Luxembourg

Ireland 

Alan Hanna’s Bookshop 
270 Lower Rathmines Road 
Dublin 6 
Tel. (353-1) 496 73 98 
Fax (353-1) 496 02 28 
E-mail: hannas@iol.ie 

United Kingdom

The Stationery Office Ltd 
Customer Services 
PO Box 29 
Norwich NR3 1GN 
Tel. (44) 870 60 05-522 
Fax (44) 870 60 05-533 
E-mail: book.orders@theso.co.uk 
URL: http://www.tso.co.uk 
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REGULATION No 19/65/EEC OF THE COUNCIL of 2 March 1965 on 
application of Article 85 (3) of the Treaty to certain categories of agreements and 
concerted practices 
THE COUNCIL OF THE EUROPEAN ECONOMIC COMMUNITY,  
Having regard to the Treaty establishing the European Economic Community, and 
in particular Article 87 thereof;  
Having regard to the proposal from the Commission;  
Having regard to the Opinion of the European Parliament (1);  
Having regard to the Opinion of the Economic and Social Committee (2);  
Whereas Article 85 (1) of the Treaty may in accordance with Article 85 (3) be 
declared inapplicable to certain categories of agreements, decisions and concerted 
practices which fulfil the conditions contained in Article 85 (3);  
Whereas the provisions for implementation of Article 85 (3) must be adopted by 
way of regulation pursuant to Article 87;  
Whereas in view of the large number of notifications submitted in pursuance of 
Regulation No 17(3) it is desirable that in order to facilitate the task of the 
Commission it should be enabled to declare by way of regulation that the 
provisions of Article 85 (1) do not apply to certain categories of agreements and 
concerted practices;  
Whereas it should be laid down under what conditions the Commission, in close 
and constant liaison with the competent authorities of the Member States, may 
exercise such powers after sufficient experience has been gained in the light of 
individual decisions and it becomes possible to define categories of agreements 
and concerted practices in respect of which the conditions of Article 85 (3) may be 
considered as being fulfilled;  
Whereas the Commission has indicated by the action it has taken, in particular by 
Regulation No 153, (4) that there can be no easing of the procedures prescribed by 
Regulation No 17 in respect of certain types of agreements and concerted 
practices that are particularly liable to distort competition in the common market;  
Whereas under Article 6 of Regulation No 17 the Commission may provide that a 
decision taken pursuant to Article 85 (3) of the Treaty shall apply with retroactive 
effect ; whereas it is desirable that the Commission be also empowered to adopt, 
by regulation, provisions to the like effect;  
Whereas under Article 7 of Regulation No 17 agreements, decisions and concerted 
practices may, by decision of the Commission, be exempted from prohibition in 
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particular if they are modified in such manner that they statisfy the requirements 
of Article 85 (3) ; whereas it is desirable that the Commission be enabled to grant 
like exemption by regulation to such agreements and concerted practices if they 
are modified in such manner as to fall within a category defined in an exempting 
regulation;  
Whereas, since there can be no exemption if the conditions set out in Article 85 
(3) are not satisfied, the Commission must have power to lay down by decision 
the conditions that must be satisfied by an agreement or concerted practice which 
owing to special circumstances has certain effects incompatible with Article 85 
(3); (1) OJ No 81, 27.5.1964, p. 1275/64. (2) OJ No 197, 30.11.1964, p. 3320/64. 
(3) OJ No 13, 21.2.1962, p. 204/62 (Regulation No 17 as amended by Regulation 
No 59 - OJ No 58, 10.7.1962, p. 1655/62 - and Regulation No 118/63/EEC - OJ 
No 162, 7.11.1963, p. 2696/63. (4) OJ No 139, 24.12.1962, p. 2918/62.  
HAS ADOPTED THIS REGULATION: 
Article 1 
1. Without prejudice to the application of Council Regulation No 17 and in 
accordance with Article 85 (3) of the Treaty the Commission may by regulation 
declare that Article 85 (1) shall not apply to categories of agreements to which 
only two undertakings are party and: (a) - whereby one party agrees with the other 
to supply only to that other certain goods for resale within a defined area of the 
common market ; or  
- whereby one party agrees with the other to purchase only from that other certain 
goods for resale ; or  
- whereby the two undertakings have entered into obligations, as in the two 
preceding subparagraphs, with each other in respect of exclusive supply and 
purchase for resale;  
 
 
(b) which include restrictions imposed in relation to the acquisition or use of 
industrial property rights-in particular of patents, utility models, designs or trade 
marks-or to the rights arising out of contracts for assignment of, or the right to 
use, a method of manufacture or knowledge relating to the use or to the 
application of industrial processes. 
 
 
2. The regulation shall define the categories of agreements to which it applies and 
shall specify in particular: (a) the restrictions or clauses which must not be 
contained in the agreements;  
(b) the clauses which must be contained in the agreements, or the other conditions 
which must be satisfied. 
 
 
3. Paragraphs 1 and 2 shall apply by analogy to categories of concerted practices 
to which only two undertakings are party. 
 
Article 2 
1. A regulation pursuant to Article 1 shall be made for a specified period. 
2. It may be repealed or amended where circumstances have changed with respect 
to any factor which was basic to its being made ; in such case, a period shall be 
fixed for modification of the agreements and concerted practices to which the 
earlier regulation applies. 
Article 3 
A regulation pursuant to Article 1 may stipulate that it shall apply with retroactive 
effect to agreements and concerted practices to which, at the date of entry into 
force of that regulation, a decision issued with retroactive effect in pursuance of 
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Article 6 of Regulation No 17 would have applied. 
Article 4 
1. A regulation pursuant to Article 1 may stipulate that the prohibition contained 
in Article 85 (1) of the Treaty shall not apply, for such period as shall be fixed by 
that regulation, to agreements and concerted practices already in existence on 13 
March 1962 which do not satisfy the conditions of Article 85 (3), where: - within 
three months from the entry into force of the Regulation, they are so modified as 
to satisfy the said conditions in accordance with the provisions of the regulation ; 
and  
- the modifications are brought to the notice of the Commission within the time 
limit fixed by the regulation. 
 
 
2. Paragraph 1 shall apply to agreements and concerted practices which had to be 
notified before 1 February 1963, in accordance with Article 5 of Regulation No 
17, only where they have been so notified before that date. 
3. The benefit of the provisions laid down pursuant to paragraph 1 may not be 
claimed in actions pending at the date of entry into force of a regulation adopted 
pursuant to Article 1 ; neither may it be relied on as grounds for claims for 
damages against third parties. 
Article 5 
Before adopting a regulation, the Commission shall publish a draft thereof and 
invite all persons concerned to submit their comments within such time limit, 
being not less than one month, as the Commission shall fix. 
Article 6 
1. The Commission shall consult the Adivsory Committee on Restrictive Practices 
and Monopolies: (a) before publishing a draft regulation;  
(b) before adopting a regulation. 
 
 
2. Article 10 (5) and (6) of Regulation No 17, relating to consultation with the 
Advisory Committee, shall apply by analogy, it being understood that joint 
meetings with the Commission shall take place not earlier than one month after 
dispatch of the notice convening them. 
Article 7 
Where the Commission, either on its own initiative or at the request of a Member 
State or of natural or legal persons claiming a legitimate interest, finds that in any 
particular case agreements or concerted practices to which a regulation adopted 
pursuant to Article 1 of this Regulation applies have nevertheless certain effects 
which are incompatible with the conditions laid down in Article 85 (3) of the 
Treaty, it may withdraw the benefit of application of that regulation and issue a 
decision in accordance with Articles 6 and 8 of Regulation No 17, without any 
notification under Article 4 (1) of Regulation No 17 being required. 
Article 8 
The Commission shall, before 1 January 1970, submit to the Council a proposal 
for a Regulation for such amendment of this Regulation as may prove necessary in 
the light of experience. 
This Regulation shall be binding in its entirety and directly applicable in all 
Member States.  
Done at Brussels, 2 March 1965.  
For the Council  
The President  
M. COUVE DE MURVILLE  
 
  

Side 3 af 4TXTG - 31965R0019 - bas-cen

10-02-2003file://C:\Wp-doc\Projects\007%20Competition%20Law\Web\TXTG%20-%2031965...



     

Managed by the Publications Office 

Side 4 af 4TXTG - 31965R0019 - bas-cen

10-02-2003file://C:\Wp-doc\Projects\007%20Competition%20Law\Web\TXTG%20-%2031965...



IMPORTANT LEGAL NOTICE - The information on this site is subject to a disclaimer and a copyright notice. 

 
 

 

  

31999R1215  
Council Regulation (EC) No 1215/1999 of 10 June 1999 amending Regulation 
No 19/65/EEC on the application of Article 81(3) of the Treaty to certain 
categories of agreements and concerted practices  
Official Journal L 148 , 15/06/1999 P. 0001 - 0004  

 

        

 
COUNCIL REGULATION (EC) No 1215/1999 
of 10 June 1999 
amending Regulation No 19/65/EEC on the application of Article 81(3) of the 
Treaty to certain categories of agreements and concerted practices(1) 
 
THE COUNCIL OF THE EUROPEAN UNION,  
Having regard to the Treaty establishing the European Community, and in 
particular Article 83 thereof, 
Having regard to the proposal from the Commission(2), 
Having regard to the opinion of the European Parliament(3), 
Having regard to the opinion of the Economic and Social Committee(4), 
(1) Whereas by Regulation No 19/65/EEC(5), the Council empowered the 
Commission, without prejudice to the application of Council Regulation No 17: 
first Regulation implementing Articles 81 and 82 of the Treaty(6), and in 
accordance with Article 81(3) of the Treaty, to adopt regulations declaring that 
Article 81(1) does not apply to certain categories of agreements, and in particular 
to categories of agreements to which only two undertakings are party and whereby 
one party agrees with the other to supply only to that other certain goods for resale 
within a defined area of the common market, or whereby one party agrees with the 
other to purchase only from that other certain goods for resale, or whereby the two 
undertakings enter into into such obligations with each other in respect of 
exclusive supply and purchase for resale;  
(2) Whereas, pursuant to Regulation No 19/65/EEC, the Commission has in 
particular adopted Regulation (EEC) No 1983/83 of 22 June 1983 on the 
application of Article 81(3) of the Treaty to categories of exclusive distribution 
agreements(7), Regulation (EEC) No 1984/83 of 22 June 1983 on the application 
of Article 81(3) of the Treaty to categories of exclusive purchasing agreements(8) 
and Regulation (EEC) No 4087/88 of 30 November 1988 on the application of 
Article 81(3) of the Treaty to categories of franchise agreements(9) (exemption 
regulations);  
(3) Whereas on 22 January 1997 the Commission published a Green Paper on 
Vertical Restraints in EC Competition Policy, which generated a wide-ranging 
public debate on the application of Article 81(1) and (3) of the Treaty to vertical 
agreements or concerted practices;  
(4) Whereas the response to the Green Paper from the Member States, the 
European Parliament, the Economic and Social Committee, the Committee of the 
Regions and interested parties has been generally in favour of reform of 
Community competition policy on vertical agreements; whereas the block 
exemption regulations already referred to should accordingly be revised;  
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(5) Whereas any such reform must meet the two requirements of ensuring 
effective protection of competition and providing adequate legal certainty for 
firms; whereas the pursuit of those objectives should take account of the need as 
far as possible to simplify administrative supervision and the legislative 
framework; whereas at the same level of market power vertical restraints are 
generally considered less harmful to competition than horizontal restraints;  
(6) Whereas the exemption regulations referred to do not confine themselves to 
defining the categories of agreements to which they apply and to specifying the 
restrictions or clauses which are not to be contained in the agreements, but they 
also list the exempted clauses; whereas this legislative approach to contractual 
relations is generally perceived to be over rigid in an economic context where 
distribution structures and techniques are rapidly changing;  
(7) Whereas the said exemption regulations cover only those categories of 
bilateral exclusive agreements entered into with a view to resale which are 
concerned with the exclusive distribution or purchase of goods, or both, or which 
include restrictions imposed in relation to the assignment or use of industrial 
property rights; whereas they exclude from their scope, inter alia, vertical 
agreements between more thn two undertakings, selective distribution agreements, 
agreements concerning services, and agreements concerning the supply or 
purchase, or both, of goods or services intended for processing or incorporation; 
whereas a substantial number of vertical agreements consequently cannot qualify 
for exemption under Article 81(3) of the Treaty until they have been examined 
individually by the Commission, which may reduce the legal certainty available to 
the undertakings concerned and make administrative supervision unnecessarily 
burdensome;  
(8) Whereas the debate which followed the publication of the Green Paper also 
drew attention to the fact that in determining the manner in which Article 81(1) 
and (3) are to apply proper account needs to be taken of the economic effects of 
vertical agreements; whereas any economic criteria limiting the scope of a block 
exemption by reason of the anticompetitive effects which an agreement may 
produce should take into account the share of the relevant market accounted for by 
the undertaking concerned;  
(9) Whereas, therefore, the Commission should be empowered to replace the 
existing legislation with legislation which is simpler, more flexible and better 
targeted, and which may cover all types of vertical agreements; whereas if the 
scope of the exemption regulation covering such agreements is to be broadened in 
this way, there should be criteria such as market-share thresholds to specify the 
circumstances where, in view of the possible economic effects of the agreements, 
the regulation ceases to be applicable; whereas the setting of such market share 
thresholds should take account of the market power of the undertaking concerned; 
whereas certain severe anticompetitive vertical restraints like minium and fixed 
resale prices and certain types of territorial protection should be excluded from the 
application of the regulation irrespective of the market share of the undertaking 
concerned;  
(10) Whereas the powers conferred on the Commission by Regulation No 
19/65/EEC do not allow it to conduct a reform of the rules currently in force 
which would cover all types of vertical agreements; whereas the scope of Article 1
(1)(a) and (2)(b) thereof should consequently be broadened to cover all 
agreements caught by Article 81(1) of the Treaty which are entered into by two or 
more undertakings, each operating, for the purposes of the agreement, at a 
different level of the production or distribution chain and which relate to the 
conditions under which the parties may purchase, sell or resell certain goods or 
services (vertical agreements), including exclusive distribution agreements, 
exclusive purchasing agreements, franchising agreements and selective 
distribution agreements, or any combination of these, and certain non-reciprocal 
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vertical agreements entered into between competing undertakings, as well as 
vertical agreements between an association of small and medium-sized retailers 
and its members or between such an association and its suppliers;  
(11) Whereas the exemption regulations referred to empower the Commission, in 
accordance with Article 7 of Regulation No 19/65/EEC, to withdraw the benefit of 
application of those regulations wherever, in a particular case, an agreement or a 
network of similar agreements has certain effects which are incompatible with the 
conditions laid down in Article 81(3); whereas in order to ensure effective 
supervision of markets and greater decentralisation in the application of the 
Community competition rules, it is appropriate to provide that where the effects of 
such an agreement are felt in the territory of a Member State, or in a part thereof, 
which has all the characteristics of a distinct market the competent authority in 
that Member State may withdraw the benefit of the block exemption in its 
territory and adopt a decision aime at eliminating those effects; whereas the said 
Article 7 should accordingly be supplemented so as to specify the circumstances 
in which the competent authorities in the Member States can withdraw the benefit 
of application of the block-exemption regulation;  
(12) Whereas, in order to guarantee an effective control of the effects arising in a 
given market from the existence of parallel networks of similar agreements, a 
block-exemption regulation may establish the conditions under which those 
networks of agreements may be excluded from its application by means of 
regulation; whereas such conditions may be based on criteria such as the market 
coverage rate of these networks of agreements; whereas the Commission will 
accordingly be empowered to establish by means of regulation that in a given 
market the relevant agreements fulfil the said conditions; whereas in such a case, 
the Commission will have to fix a transitional period of not less than six months, 
at the expiry of which the block exemption will cease to be applicable to the 
relevant agreements on that market; whereas this regulation establishing the non-
application of the block-exemption regulation for the relevant agreements on a 
particular market has as effect the application of Article 81 of the Treaty by 
individual examination; whereas the Commission will consult the Advisory 
Committee before the adoption of such a regulation and, on request of a Member 
State, also before the publication of the draft regulation, 
HAS ADOPTED THIS REGULATION: 
 
Article 1 
Regulation No 19/65/EEC is hereby amended as follows: 
1. Article 1 shall be amended as follows: 
(a) paragraph 1 shall be replaced by the following: "1. Without prejudice to the 
application of Regulation No 17 and in accordance with Article 81(3) of the 
Treaty the Commission may by regulation declare that Article 81(1) shall not 
apply to: 
(a) categories of agreements which are entered into by two or more undertakings, 
each operating, for the purposes of the agreement, at a different level of the 
production or distribution chain, and which relate to the conditions under which 
the parties may purchase, sell or resell certain goods or services, 
(b) categories of agreements to which only two undertakings are party and which 
include restrictions imposed in relation to the acquisition or use of industrial 
property rights, in particular of patents, utility models, designs or trade marks, or 
to the rights arising out of contracts for assignment of, or the right to use, a 
method of manufacture or knowledge relating to the use or to the application of 
indutrial processes";  
(b) in paragraph 2(b), the words "the clauses which must be contained in the 
agreements, or" shall be deleted;  
(c) paragraph 3 shall be replace by the following: "3. Paragraphs 1 and 2 shall 
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apply by analogy to categories of concerted practices". 
2. The following Article shall be inserted: "Article 1a 
A regulation pursuant to Article 1 may stipulate the conditions which may lead to 
the exclusion from its application of certain parallel networks of similar 
agreements or concerted practices operating on particular market; when these 
circumstances are fulfilled the Commission may establish this by means of 
regulation and fix a period at the expiry of which the Regulation pursuant to 
Article 1 would no longer be applicable in respect of the relevant agreements or 
concerted practices on that market; such period must not be shorter than six 
months".  
3. Article 6(1) shall be replaced by the following: "1. The Commission shall 
consult the Advisory Committee on Restrictive Practices and Monopolies: 
(a) with regard to a regulation pursuant to Article 1 before publishing a draft 
regulation and before adopting a regulation;  
(b) with regard to a regulation pursuant to Article 1a before publishing a draft 
regulation if requested by a Member State, and before adopting a regulation".  
4. In Article 7 the existing paragraph shall become paragraph 1 and the following 
paragraph shall be added: "2. When in any particular case agreements or concerted 
practices to which a regulation adopted pursuant to Article 1 applies have certain 
effects which are incompatible with the conditions laid down in Article 81(3) of 
the Treaty in the territory of a Member State, or in part thereof, which has all the 
characteristics of a distinct market, the competent authority in that Member State 
may on its own initiative or at the request of the Commission or of natural or legal 
persons claiming a legitimate interest withdraw the benefit of application of that 
regulation". 
 
Article 2 
This Regulation shall enter into force on the third day following its publication in 
the Official Journal of the European Communities. 
 
This Regulation shall be binding in its entirety and directly applicable in all 
Member States. 
Done at Luxembourg, 10 June 1999. 
 
For the Council 
The President 
K.-H. FUNKE 
 
(1) Editorial Note: The title of Regulation No 19/65/EEC has been adjusted to 
take account of the renumbering of the Articles of the Treaty establishing the 
European Community in accordance with Article 12 of the Treaty of Amsterdam; 
the original reference was to Article 85(3) of the Treaty. 
(2) OJ C 365, 26.11.1998, p. 27. 
(3) Opinion delivered on 15 April 1999 (not yet published in the Official Journal). 
(4) OJ C 116, 28.4.1999. 
(5) OJ 36, 6.3.1965, p. 533/65. Regulation as last amended by the 1994 Act of 
Accession. 
(6) OJ 13, 21.2.1962, p. 204/62. Regulation as last amended by the 1994 Act of 
Accession. 
(7) OJ L 173, 30.6.1983, p. 1. Regulation as last amended by Regulation (EC) No 
1582/97 (OJ L 214, 6.8.1997, p. 27). 
(8) OJ L 173, 30.6.1983, p. 5. Regulation as last amended by Regulation (EC) No 
1582/97. 
(9) OJ L 359, 28.12.1988, p. 46. Regulation as amended by the 1994 Act of 
Accession. 
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31999R2790  
Commission Regulation (EC) No 2790/1999 of 22 December 1999 on the application 
of Article 81(3) of the Treaty to categories of vertical agreements and concerted 
practices (Text with EEA relevance) 
Official Journal L 336 , 29/12/1999 P. 0021 - 0025  

 

  

 
COMMISSION REGULATION (EC) No 2790/1999 
of 22 December 1999 
on the application of Article 81(3) of the Treaty to categories of vertical agreements and 
concerted practices 
(Text with EEA relevance) 
 
THE COMMISSION OF THE EUROPEAN COMMUNITIES, 
Having regard to the Treaty establishing the European Community, 
Having regard to Council Regulation No 19/65/EEC of 2 March 1965 on the application 
of Article 85(3) of the Treaty to certain categories of agreements and concerted practices
(1), as last amended by Regulation (EC) No 1215/1999(2), and in particular Article 1 
thereof, 
Having published a draft of this Regulation(3), 
Having consulted the Advisory Committee on Restrictive Practices and Dominant 
Positions, 
Whereas: 
(1) Regulation No 19/65/EEC empowers the Commission to apply Article 81(3) of the 
Treaty (formerly Article 85(3)) by regulation to certain categories of vertical agreements 
and corresponding concerted practices falling within Article 81(1). 
(2) Experience acquired to date makes it possible to define a category of vertical 
agreements which can be regarded as normally satisfying the conditions laid down in 
Article 81(3). 
(3) This category includes vertical agreements for the purchase or sale of goods or 
services where these agreements are concluded between non-competing undertakings, 
between certain competitors or by certain associations of retailers of goods; it also 
includes vertical agreements containing ancillary provisions on the assignment or use of 
intellectual property rights; for the purposes of this Regulation, the term "vertical 
agreements" includes the corresponding concerted practices. 
(4) For the application of Article 81(3) by regulation, it is not necessary to define those 
vertical agreements which are capable of falling within Article 81(1); in the individual 
assessment of agreements under Article 81(1), account has to be taken of several factors, 
and in particular the market structure on the supply and purchase side. 
(5) The benefit of the block exemption should be limited to vertical agreements for 
which it can be assumed with sufficient certainty that they satisfy the conditions of 
Article 81(3). 
(6) Vertical agreements of the category defined in this Regulation can improve economic 
efficiency within a chain of production or distribution by facilitating better coordination 
between the participating undertakings; in particular, they can lead to a reduction in the 
transaction and distribution costs of the parties and to an optimisation of their sales and 
investment levels. 
(7) The likelihood that such efficiency-enhancing effects will outweigh any anti-
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competitive effects due to restrictions contained in vertical agreements depends on the 
degree of market power of the undertakings concerned and, therefore, on the extent to 
which those undertakings face competition from other suppliers of goods or services 
regarded by the buyer as interchangeable or substitutable for one another, by reason of 
the products' characteristics, their prices and their intended use. 
(8) It can be presumed that, where the share of the relevant market accounted for by the 
supplier does not exceed 30 %, vertical agreements which do not contain certain types of 
severely anti-competitive restraints generally lead to an improvement in production or 
distribution and allow consumers a fair share of the resulting benefits; in the case of 
vertical agreements containing exclusive supply obligations, it is the market share of the 
buyer which is relevant in determining the overall effects of such vertical agreements on 
the market. 
(9) Above the market share threshold of 30 %, there can be no presumption that vertical 
agreements falling within the scope of Article 81(1) will usually give rise to objective 
advantages of such a character and size as to compensate for the disadvantages which 
they create for competition. 
(10) This Regulation should not exempt vertical agreements containing restrictions 
which are not indispensable to the attainment of the positive effects mentioned above; in 
particular, vertical agreements containing certain types of severely anti-competitive 
restraints such as minimum and fixed resale-prices, as well as certain types of territorial 
protection, should be excluded from the benefit of the block exemption established by 
this Regulation irrespective of the market share of the undertakings concerned. 
(11) In order to ensure access to or to prevent collusion on the relevant market, certain 
conditions are to be attached to the block exemption; to this end, the exemption of non-
compete obligations should be limited to obligations which do not exceed a definite 
duration; for the same reasons, any direct or indirect obligation causing the members of a 
selective distribution system not to sell the brands of particular competing suppliers 
should be excluded from the benefit of this Regulation. 
(12) The market-share limitation, the non-exemption of certain vertical agreements and 
the conditions provided for in this Regulation normally ensure that the agreements to 
which the block exemption applies do not enable the participating undertakings to 
eliminate competition in respect of a substantial part of the products in question. 
(13) In particular cases in which the agreements falling under this Regulation 
nevertheless have effects incompatible with Article 81(3), the Commission may 
withdraw the benefit of the block exemption; this may occur in particular where the 
buyer has significant market power in the relevant market in which it resells the goods or 
provides the services or where parallel networks of vertical agreements have similar 
effects which significantly restrict access to a relevant market or competition therein; 
such cumulative effects may for example arise in the case of selective distribution or 
non-compete obligations. 
(14) Regulation No 19/65/EEC empowers the competent authorities of Member States to 
withdraw the benefit of the block exemption in respect of vertical agreements having 
effects incompatible with the conditions laid down in Article 81(3), where such effects 
are felt in their respective territory, or in a part thereof, and where such territory has the 
characteristics of a distinct geographic market; Member States should ensure that the 
exercise of this power of withdrawal does not prejudice the uniform application 
throughout the common market of the Community competition rules or the full effect of 
the measures adopted in implementation of those rules. 
(15) In order to strengthen supervision of parallel networks of vertical agreements which 
have similar restrictive effects and which cover more than 50 % of a given market, the 
Commission may declare this Regulation inapplicable to vertical agreements containing 
specific restraints relating to the market concerned, thereby restoring the full application 
of Article 81 to such agreements. 
(16) This Regulation is without prejudice to the application of Article 82. 
(17) In accordance with the principle of the primacy of Community law, no measure 
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taken pursuant to national laws on competition should prejudice the uniform application 
throughout the common market of the Community competition rules or the full effect of 
any measures adopted in implementation of those rules, including this Regulation, 
HAS ADOPTED THIS REGULATION: 
 
Article 1 
For the purposes of this Regulation: 
(a) "competing undertakings" means actual or potential suppliers in the same product 
market; the, product market includes goods or services which are regarded by the buyer 
as interchangeable with or substitutable for the contract goods or services, by reason of 
the products' characteristics, their prices and their intended use;  
(b) "non-compete obligation" means any direct or indirect obligation causing the buyer 
not to manufacture, purchase, sell or resell goods or services which compete with the 
contract goods or services, or any direct or indirect obligation on the buyer to purchase 
from the supplier or from another undertaking designated by the supplier more than 80 % 
of the buyer's total purchases of the contract goods or services and their substitutes on 
the relevant market, calculated on the basis of the value of its purchases in the preceding 
calendar year;  
(c) "exclusive supply obligation" means any direct or indirect obligation causing the 
supplier to sell the goods or services specified in the agreement only to one buyer inside 
the Community for the purposes of a specific use or for resale;  
(d) "Selective distribution system" means a distribution system where the supplier 
undertakes to sell the contract goods or services, either directly or indirectly, only to 
distributors selected on the basis of specified criteria and where these distributors 
undertake not to sell such goods or services to unauthorised distributors;  
(e) "intellectual property rights" includes industrial property rights, copyright and 
neighbouring rights;  
(f) "know-how" means a package of non-patented practical information, resulting from 
experience and testing by the supplier, which is secret, substantial and identified: in this 
context, "secret" means that the know-how, as a body or in the precise configuration and 
assembly of its components, is not generally known or easily accessible; "substantial" 
means that the know-how includes information which is indispensable to the buyer for 
the use, sale or resale of the contract goods or services; "identified" means that the know-
how must be described in a sufficiently comprehensive manner so as to make it possible 
to verify that it fulfils the criteria of secrecy and substantiality;  
(g) "buyer" includes an undertaking which, under an agreement falling within Article 81
(1) of the Treaty, sells goods or services on behalf of another undertaking. 
 
Article 2 
1. Pursuant to Article 81(3) of the Treaty and subject to the provisions of this Regulation, 
it is hereby declared that Article 81(1) shall not apply to agreements or concerted 
practices entered into between two or more undertakings each of which operates, for the 
purposes of the agreement, at a different level of the production or distribution chain, and 
relating to the conditions under which the parties may purchase, sell or resell certain 
goods or services ("vertical agreements"). 
This exemption shall apply to the extent that such agreements contain restrictions of 
competition falling within the scope of Article 81(1) ("vertical restraints"). 
2. The exemption provided for in paragraph 1 shall apply to vertical agreements entered 
into between an association of undertakings and its members, or between such an 
association and its suppliers, only if all its members are retailers of goods and if no 
individual member of the association, together with its connected undertakings, has a 
total annual turnover exceeding EUR 50 million; vertical agreements entered into by 
such associations shall be covered by this Regulation without prejudice to the application 
of Article 81 to horizontal agreements concluded between the members of the 
association or decisions adopted by the association. 
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3. The exemption provided for in paragraph 1 shall apply to vertical agreements 
containing provisions which relate to the assignment to the buyer or use by the buyer of 
intellectual property rights, provided that those provisions do not constitute the primary 
object of such agreements and are directly related to the use, sale or resale of goods or 
services by the buyer or its customers. The exemption applies on condition that, in 
relation to the contract goods or services, those provisions do not contain restrictions of 
competition having the same object or effect as vertical restraints which are not 
exempted under this Regulation. 
4. The exemption provided for in paragraph 1 shall not apply to vertical agreements 
entered into between competing undertakings; however, it shall apply where competing 
undertakings enter into a non-reciprocal vertical agreement and: 
(a) the buyer has a total annual turnover not exceeding EUR 100 million, or 
(b) the supplier is a manufacturer and a distributor of goods, while the buyer is a 
distributor not manufacturing goods competing with the contract goods, or 
(c) the supplier is a provider of services at several levels of trade, while the buyer does 
not provide competing services at the level of trade where it purchases the contract 
services. 
5. This Regulation shall not apply to vertical agreements the subject matter of which falls 
within the scope of any other block exemption regulation. 
 
Article 3 
1. Subject to paragraph 2 of this Article, the exemption provided for in Article 2 shall 
apply on condition that the market share held by the supplier does not exceed 30 % of the 
relevant market on which it sells the contract goods or services. 
2. In the case of vertical agreements containing exclusive supply obligations, the 
exemption provided for in Article 2 shall apply on condition that the market share held 
by the buyer does not exceed 30 % of the relevant market on which it purchases the 
contract goods or services. 
 
Article 4 
The exemption provided for in Article 2 shall not apply to vertical agreements which, 
directly or indirectly, in isolation or in combination with other factors under the control 
of the parties, have as their object: 
(a) the restriction of the buyer's ability to determine its sale price, without prejudice to 
the possibility of the supplier's imposing a maximum sale price or recommending a sale 
price, provided that they do not amount to a fixed or minimum sale price as a result of 
pressure from, or incentives offered by, any of the parties;  
(b) the restriction of the territory into which, or of the customers to whom, the buyer may 
sell the contract goods or services, except: 
- the restriction of active sales into the exclusive territory or to an exclusive customer 
group reserved to the supplier or allocated by the supplier to another buyer, where such a 
restriction does not limit sales by the customers of the buyer, 
- the restriction of sales to end users by a buyer operating at the wholesale level of trade, 
- the restriction of sales to unauthorised distributors by the members of a selective 
distribution system, and 
- the restriction of the buyer's ability to sell components, supplied for the purposes of 
incorporation, to customers who would use them to manufacture the same type of goods 
as those produced by the supplier;  
(c) the restriction of active or passive sales to end users by members of a selective 
distribution system operating at the retail level of trade, without prejudice to the 
possibility of prohibiting a member of the system from operating out of an unauthorised 
place of establishment;  
(d) the restriction of cross-supplies between distributors within a selective distribution 
system, including between distributors operating at different level of trade;  
(e) the restriction agreed between a supplier of components and a buyer who incorporates 
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those components, which limits the supplier to selling the components as spare parts to 
end-users or to repairers or other service providers not entrusted by the buyer with the 
repair or servicing of its goods. 
 
Article 5 
The exemption provided for in Article 2 shall not apply to any of the following 
obligations contained in vertical agreements: 
(a) any direct or indirect non-compete obligation, the duration of which is indefinite or 
exceeds five years. A non-compete obligation which is tacitly renewable beyond a period 
of five years is to be deemed to have been concluded for an indefinite duration. 
However, the time limitation of five years shall not apply where the contract goods or 
services are sold by the buyer from premises and land owned by the supplier or leased by 
the supplier from third parties not connected with the buyer, provided that the duration of 
the non-compete obligation does not exceed the period of occupancy of the premises and 
land by the buyer;  
(b) any direct or indirect obligation causing the buyer, after termination of the agreement, 
not to manufacture, purchase, sell or resell goods or services, unless such obligation: 
- relates to goods or services which compete with the contract goods or services, and 
- is limited to the premises and land from which the buyer has operated during the 
contract period, and 
- is indispensable to protect know-how transferred by the supplier to the buyer, 
and provided that the duration of such non-compete obligation is limited to a period of 
one year after termination of the agreement; this obligation is without prejudice to the 
possibility of imposing a restriction which is unlimited in time on the use and disclosure 
of know-how which has not entered the public domain;  
(c) any direct or indirect obligation causing the members of a selective distribution 
system not to sell the brands of particular competing suppliers. 
 
Article 6 
The Commission may withdraw the benefit of this Regulation, pursuant to Article 7(1) of 
Regulation No 19/65/EEC, where it finds in any particular case that vertical agreements 
to which this Regulation applies nevertheless have effects which are incompatible with 
the conditions laid down in Article 81(3) of the Treaty, and in particular where access to 
the relevant market or competition therein is significantly restricted by the cumulative 
effect of parallel networks of similar vertical restraints implemented by competing 
suppliers or buyers. 
 
Article 7 
Where in any particular case vertical agreements to which the exemption provided for in 
Article 2 applies have effects incompatible with the conditions laid down in Article 81(3) 
of the Treaty in the territory of a Member State, or in a part thereof, which has all the 
characteristics of a distinct geographic market, the competent authority of that Member 
State may withdraw the benefit of application of this Regulation in respect of that 
territory, under the same conditions as provided in Article 6. 
 
Article 8 
1. Pursuant to Article 1 a of Regulation No 19/65/EEC, the Commission may by 
regulation declare that, where parallel networks of similar vertical restraints cover more 
than 50 % of a relevant market, this Regulation shall not apply to vertical agreements 
containing specific restraints relating to that market. 
2. A regulation pursuant to paragraph 1 shall not become applicable earlier than six 
months following its adoption. 
 
Article 9 
1. The market share of 30 % provided for in Article 3(1) shall be calculated on the basis 
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of the market sales value of the contract goods or services and other goods or services 
sold by the supplier, which are regarded as interchangeable or substitutable by the buyer, 
by reason of the products' characteristics, their prices and their intended use; if market 
sales value data are not available, estimates based on other reliable market information, 
including market sales volumes, may be used to establish the market share of the 
undertaking concerned. For the purposes of Article 3(2), it is either the market purchase 
value or estimates thereof which shall be used to calculate the market share. 
2. For the purposes of applying the market share, threshold provided for in Article 3 the 
following rules shall apply: 
(a) the market share shall be calculated on the basis of data relating to the preceding 
calendar year;  
(b) the market share shall include any goods or services supplied to integrated 
distributors for the purposes of sale;  
(c) if the market share is initially not more than 30 % but subsequently rises above that 
level without exceeding 35 %, the exemption provided for in Article 2 shall continue to 
apply for a period of two consecutive calendar years following the year in which the 30 
% market share threshold was first exceeded;  
(d) if the market share is initially not more than 30 % but subsequently rises above 35 %, 
the exemption provided for in Article 2 shall continue to apply for one calendar year 
following the year in which the level of 35 % was first exceeded;  
(e) the benefit of points (c) and (d) may not be combined so as to exceed a period of two 
calendar years. 
 
Article 10 
1. For the purpose of calculating total annual turnover within the meaning of Article 2(2) 
and (4), the turnover achieved during the previous financial year by the relevant party to 
the vertical agreement and the turnover achieved by its connected undertakings in respect 
of all goods and services, excluding all taxes and other duties, shall be added together. 
For this purpose, no account shall be taken of dealings between the party to the vertical 
agreement and its connected undertakings or between its connected undertakings. 
2. The exemption provided for in Article 2 shall remain applicable where, for any period 
of two consecutive financial years, the total annual turnover threshold is exceeded by no 
more than 10 %. 
 
Article 11 
1. For the purposes of this Regulation, the terms "undertaking", "supplier" and "buyer" 
shall include their respective connected undertakings. 
2. "Connected undertakings" are: 
(a) undertakings in which a party to the agreement, directly or indirectly: 
- has the power to exercise more than half the voting rights, or 
- has the power to appoint more than half the members of the supervisory board, board of 
management or bodies legally representing the undertaking, or 
- has the right to manage the undertaking's affairs;  
(b) undertakings which directly or indirectly have, over a party to the agreement, the 
rights or powers listed in (a);  
(c) undertakings in which an undertaking referred to in (b) has, directly or indirectly, the 
rights or powers listed in (a);  
(d) undertakings in which a party to the agreement together with one or more of the 
undertakings referred to in (a), (b) or (c), or in which two or more of the latter 
undertakings, jointly have the rights or powers listed in (a);  
(e) undertakings in which the rights or the powers listed in (a) are jointly held by: 
- parties to the agreement or their respective connected undertakings referred to in (a) to 
(d), or 
- one or more of the parties to the agreement or one or more of their connected 
undertakings referred to in (a) to (d) and one or more third parties. 
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3. For the purposes of Article 3, the market share held by the undertakings referred to in 
paragraph 2(e) of this Article shall be apportioned equally to each undertaking having the 
rights or the powers listed in paragraph 2(a). 
 
Article 12 
1. The exemptions provided for in Commission Regulations (EEC) No 1983/83(4), 
(EEC) No 1984/83(5) and (EEC) No 4087/88(6) shall continue to apply until 31 May 
2000. 
2. The prohibition laid down in Article 81(1) of the EC Treaty shall not apply during the 
period from 1 June 2000 to 31 December 2001 in respect of agreements already in force 
on 31 May 2000 which do not satisfy the conditions for exemption provided for in this 
Regulation but which satisfy the conditions for exemption provided for in Regulations 
(EEC) No 1983/83, (EEC) No 1984/83 or (EEC) No 4087/88. 
 
Article 13 
This Regulation shall enter into force on 1 January 2000. 
It shall apply from 1 June 2000, except for Article 12(1) which shall apply from 1 
January 2000. 
This Regulation shall expire on 31 May 2010. 
 
This Regulation shall be binding in its entirety and directly applicable in all Member 
States. 
Done at Brussels, 22 December 1999. 
 
For the Commission 
Mario MONTI 
Member of the Commission 
 
(1) OJ 36, 6.3.1965, p. 533/65. 
(2) OJ L 148, 15.6.1999, p. 1. 
(3) OJ C 270, 24.9.1999, p. 7. 
(4) OJ L 173, 30.6.1983, p. 1. 
(5) OJ L 173, 30.6.1983, p. 5. 
(6) OJ L 359, 28.12.1988, p. 46. 
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I. INTRODUCTION rules out a mechanical application. Each case must be
evaluated in the light of its own facts. The Commission
will apply the Guidelines reasonably and flexibly.

1. Purpose of the Guidelines
(4) These Guidelines are without prejudice to the

interpretation that may be given by the Court of First
(1) These Guidelines set out the principles for the assess- Instance and the Court of Justice of the European Com-

ment of vertical agreements under Article 81 of the munities in relation to the application of Article 81 to
EC Treaty. What are considered vertical agreements is vertical agreements.
defined in Article 2(1) of Commission Regulation
(EC) No 2790/1999 of 22 December 1999 on the
application of Article 81(3) of the Treaty to categories
of vertical agreements and concerted practices (1) 2. Applicability of Article 81 to vertical agreements(Block Exemption Regulation) (see paragraphs 23 to
45). These Guidelines are without prejudice to the
possible parallel application of Article 82 of the Treaty

(5) Article 81 of the EC Treaty applies to vertical agree-to vertical agreements. The Guidelines are structured
ments that may affect trade between Member Statesin the following way:
and that prevent, restrict or distort competition (here-
inafter referred to as ‘vertical restraints’) (2). For vertical

— Section II (paragraphs 8 to 20) describes vertical restraints, Article 81 provides an appropriate legal
agreements which generally fall outside framework for assessment, recognising the distinction
Article 81(1); between anti-competitive and pro-competitive effects:

Article 81(1) prohibits those agreements which appre-
ciably restrict or distort competition, while— Section III (paragraphs 21 to 70) comments on
Article 81(3) allows for exemption of those agree-the application of the Block Exemption Regu-
ments which confer sufficient benefits to outweigh thelation;
anti-competitive effects.

— Section IV (paragraphs 71 to 87) describes the
principles concerning the withdrawal of the block (6) For most vertical restraints, competition concerns
exemption and the disapplication of the Block Ex- can only arise if there is insufficient inter-brand
emption Regulation; competition, i.e. if there is some degree of market

power at the level of the supplier or the buyer or
at both levels. If there is insufficient inter-brand— Section V (paragraphs 88 to 99) addresses market
competition, the protection of inter- and intra-branddefinition and market share calculation issues;
competition becomes important.

— Section VI (paragraphs 100 to 229) describes the
general framework of analysis and the enforce- (7) The protection of competition is the primary objective
ment policy of the Commission in individual of EC competition policy, as this enhances consumer
cases concerning vertical agreements. welfare and creates an efficient allocation of resources.

In applying the EC competition rules, the Commission
will adopt an economic approach which is based on(2) Throughout these Guidelines the analysis applies to the effects on the market; vertical agreements have toboth goods and services, although certain vertical be analysed in their legal and economic context.restraints are mainly used in the distribution of goods. However, in the case of restrictions by object as listedSimilarly, vertical agreements can be concluded for in Article 4 of the Block Exemption Regulation, theintermediate and final goods and services. Unless Commission is not required to assess the actual effectsotherwise stated, the analysis and arguments in the on the market. Market integration is an additional goaltext apply to all types of goods and services and to all of EC competition policy. Market integration enhanceslevels of trade. The term ‘products’ includes both competition in the Community. Companies shouldgoods and services. The terms ‘supplier’ and ‘buyer’ are not be allowed to recreate private barriers betweenused for all levels of trade. Member States where State barriers have been success-
fully abolished.

(3) By issuing these Guidelines the Commission aims to
help companies to make their own assessment of
vertical agreements under the EC competition rules.
The standards set forth in these Guidelines must be (2) See inter alia judgment of the Court of Justice of the European

Communities in Joined Cases 56/64 and 58/64 Grundig-Constenapplied in circumstances specific to each case. This
v Commission [1966] ECR 299; Case 56/65 Technique Minière v
Machinenbau Ulm [1966] ECR 235; and of the Court of First
Instance of the European Communities in Case T-77/92 Parker
Pen v Commission [1994] ECR II 549.(1) OJ L 336, 29.12.1999, p. 21.
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II. VERTICAL AGREEMENTS WHICH GENERALLY FALL (11) In addition, the Commission considers that, subject to
cumulative effect and hardcore restrictions, agree-OUTSIDE ARTICLE 81(1)
ments between small and medium-sized undertakings
as defined in the Annex to Commission Recommen-
dation 96/280/EC (4) are rarely capable of appreciably
affecting trade between Member States or of appreci-
ably restricting competition within the meaning of
Article 81(1), and therefore generally fall outside the1. Agreements of minor importance and SMEs
scope of Article 81(1). In cases where such agreements
nonetheless meet the conditions for the application
of Article 81(1), the Commission will normally refrain
from opening proceedings for lack of sufficient Com-

(8) Agreements which are not capable of appreciably munity interest unless those undertakings collectively
affecting trade between Member States or capable of or individually hold a dominant position in a substan-
appreciably restricting competition by object or effect tial part of the common market.are not caught by Article 81(1). The Block Exemption
Regulation applies only to agreements falling within
the scope of application of Article 81(1). These Guide-
lines are without prejudice to the application of the
present or any future ‘de minimis’ notice (1).

2. Agency agreements

(9) Subject to the conditions set out in points 11, 18 and (12) Paragraphs 12 to 20 replace the Notice on exclusive
20 of the ‘de minimis’ notice concerning hardcore dealing contracts with commercial agents of 1962 (5).
restrictions and cumulative effect issues, vertical agree- They must be read in conjunction with Council Direc-
ments entered into by undertakings whose market tive 86/653/EEC (6).
share on the relevant market does not exceed 10 % are
generally considered to fall outside the scope of
Article 81(1). There is no presumption that vertical Agency agreements cover the situation in which a
agreements concluded by undertakings having more legal or physical person (the agent) is vested with the
than 10 % market share automatically infringe power to negotiate and/or conclude contracts on
Article 81(1). Agreements between undertakings who- behalf of another person (the principal), either in the
se market share exceeds the 10 % threshold may still agent’s own name or in the name of the principal, for
not have an appreciable effect on trade between the:
Member States or may not constitute an appreciable
restriction of competition (2). Such agreements need to
be assessed in their legal and economic context. — purchase of goods or services by the principal, orThe criteria for the assessment of individual agree-
ments are set out in paragraphs 100 to 229.

— sale of goods or services supplied by the principal.

(10) As regards hardcore restrictions defined in the ‘de
minimis’ notice, Article 81(1) may apply below the (13) In the case of genuine agency agreements, the obli-
10 % threshold, provided that there is an appreciable gations imposed on the agent as to the contracts
effect on trade between Member States and on compe- negotiated and/or concluded on behalf of the principal
tition. The applicable case-law of the Court of Justice do not fall within the scope of application of Article
and the Court of First Instance is relevant in this 81(1). The determining factor in assessing whether
respect (3). Reference is also made to the particular Article 81(1) is applicable is the financial or commer-
situation of launching a new product or entering a cial risk borne by the agent in relation to the activities
new market which is dealt with in these Guidelines for which he has been appointed as an agent by the
(paragraph 119, point 10). principal. In this respect it is not material for the

assessment whether the agent acts for one or several
principals. Non-genuine agency agreements may be
caught by Article 81(1), in which case the Block
Exemption Regulation and the other sections of these
Guidelines will apply.(1) See Notice on agreements of minor importance of 9 December

1997, OJ C 372, 9.12.1997, p. 13.
(2) See judgment of the Court of First Instance in Case T-7/93

Langnese-Iglo v Commission [1995] ECR II-1533, paragraph 98.
(3) See judgment of the Court of Justice in Case 5/69 Völk v

Vervaecke [1969] ECR 295; Case 1/71 Cadillon v Höss [1971] (4) OJ L 107, 30.4.1996, p. 4.
(5) OJ 139, 24.12.1962, p. 2921/62.ECR 351 and Case C-306/96 Javico v Yves Saint Laurent [1998]

ECR I-1983, paragraphs 16 and 17. (6) OJ L 382, 31.12.1986, p. 17.
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(14) There are two types of financial or commercial risk — does not contribute to the costs relating to the
supply/purchase of the contract goods or services,that are material to the assessment of the genuine

nature of an agency agreement under Article 81(1). including the costs of transporting the goods.
This does not preclude the agent from carryingFirst there are the risks which are directly related to

the contracts concluded and/or negotiated by the out the transport service, provided that the costs
are covered by the principal;agent on behalf of the principal, such as financing of

stocks. Secondly, there are the risks related to market-
specific investments. These are investments specifically
required for the type of activity for which the agent

— is not, directly or indirectly, obliged to invest inhas been appointed by the principal, i.e. which are
sales promotion, such as contributions to therequired to enable the agent to conclude and/or
advertising budgets of the principal;negotiate this type of contract. Such investments are

usually sunk, if upon leaving that particular field of
activity the investment cannot be used for other
activities or sold other than at a significant loss.

— does not maintain at his own cost or risk stocks
of the contract goods, including the costs of
financing the stocks and the costs of loss of
stocks and can return unsold goods to the
principal without charge, unless the agent is liable
for fault (for example, by failing to comply with
reasonable security measures to avoid loss of

(15) The agency agreement is considered a genuine agency stocks);
agreement and consequently falls outside Article 81(1)
if the agent does not bear any, or bears only insignifi-
cant, risks in relation to the contracts concluded
and/or negotiated on behalf of the principal and in — does not create and/or operate an after-sales
relation to market-specific investments for that field service, repair service or a warranty service unless
of activity. In such a situation, the selling or purchasing it is fully reimbursed by the principal;
function forms part of the principal’s activities, despite
the fact that the agent is a separate undertaking.
The principal thus bears the related financial and
commercial risks and the agent does not exercise an — does not make market-specific investments in
independent economic activity in relation to the equipment, premises or training of personnel,
activities for which he has been appointed as an agent such as for example the petrol storage tank in the
by the principal. In the opposite situation the agency case of petrol retailing or specific software to sell
agreement is considered a non-genuine agency agree- insurance policies in case of insurance agents;
ment and may fall under Article 81(1). In that case the
agent does bear such risks and will be treated as
an independent dealer who must remain free in
determining his marketing strategy in order to be able — does not undertake responsibility towards third
to recover his contract- or market-specific invest- parties for damage caused by the product sold
ments. Risks that are related to the activity of providing (product liability), unless, as agent, he is liable for
agency services in general, such as the risk of the fault in this respect;
agent’s income being dependent upon his success as
an agent or general investments in for instance
premises or personnel, are not material to this assess-
ment. — does not take responsibility for customers’ non-

performance of the contract, with the exception
of the loss of the agent’s commission, unless the
agent is liable for fault (for example, by failing to
comply with reasonable security or anti-theft
measures or failing to comply with reasonable
measures to report theft to the principal or police
or to communicate to the principal all necessary

(16) The question of risk must be assessed on a case-by- information available to him on the customer’s
case basis, and with regard to the economic reality of financial reliability).
the situation rather than the legal form. Nonetheless,
the Commission considers that Article 81(1) will gen-
erally not be applicable to the obligations imposed
on the agent as to the contracts negotiated and/or
concluded on behalf of the principal where property (17) This list is not exhaustive. However, where the agent

incurs one or more of the above risks or costs,in the contract goods bought or sold does not vest in
the agent, or the agent does not himself supply the then Article 81(1) may apply as with any other

vertical agreement.contract services and where the agent:
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(18) If an agency agreement does not fall within the scope III. APPLICATION OF THE BLOCK EXEMPTION REGU-
LATIONof application of Article 81(1), then all obligations

imposed on the agent in relation to the contracts
concluded and/or negotiated on behalf of the principal
fall outside Article 81(1). The following obligations on
the agent’s part will generally be considered to form

1. Safe harbour created by the Block Exemptionan inherent part of an agency agreement, as each of
Regulationthem relates to the ability of the principal to fix the

scope of activity of the agent in relation to the contract
goods or services, which is essential if the principal is
to take the risks and therefore to be in a position to (21) The Block Exemption Regulation creates a presump-
determine the commercial strategy: tion of legality for vertical agreements depending on

the market share of the supplier or the buyer. Pursuant
to Article 3 of the Block Exemption Regulation, it is
in general the market share of the supplier on the
market where it sells the contract goods or services— limitations on the territory in which the agent
which determines the applicability of the block exemp-may sell these goods or services;
tion. This market share may not exceed the threshold
of 30 % in order for the block exemption to apply.
Only where the agreement contains an exclusive
supply obligation, as defined in Article 1(c) of the

— limitations on the customers to whom the agent Block Exemption Regulation, is it the buyer’s market
may sell these goods or services; share on the market where it purchases the contract

goods or services which may not exceed the threshold
of 30 % in order for the block exemption to apply. For
market share issues see Section V (paragraphs 88 to

— the prices and conditions at which the agent must 99).
sell or purchase these goods or services.

(22) From an economic point of view, a vertical agreement
may have effects not only on the market between
supplier and buyer but also on markets downstream

(19) In addition to governing the conditions of sale or of the buyer. The simplified approach of the Block
purchase of the contract goods or services by the agent Exemption Regulation, which only takes into account
on behalf of the principal, agency agreements often the market share of the supplier or the buyer (as the
contain provisions which concern the relationship case may be) on the market between these two parties,
between the agent and the principal. In particular, they is justified by the fact that below the threshold of 30 %
may contain a provision preventing the principal from the effects on downstream markets will in general be
appointing other agents in respect of a given type of limited. In addition, only having to consider the market
transaction, customer or territory (exclusive agency between supplier and buyer makes the application of
provisions) and/or a provision preventing the agent the Block Exemption Regulation easier and enhances
from acting as an agent or distributor of undertakings the level of legal certainty, while the instrument of
which compete with the principal (non-compete pro- withdrawal (see paragraphs 71 to 87) remains avail-
visions). Exclusive agency provisions concern only able to remedy possible problems on other related
intra-brand competition and will in general not lead markets.
to anti-competitive effects. Non-compete provisions,
including post-term non-compete provisions, concern
inter-brand competition and may infringe
Article 81(1) if they lead to foreclosure on the relevant

2. Scope of the Block Exemption Regulationmarket where the contract goods or services are sold
or purchased (see Section VI.2.1).

(i) Definition of vertical agreements

(20) An agency agreement may also fall within the scope
of Article 81(1), even if the principal bears all the (23) Vertical agreements are defined in Article 2(1) of

the Block Exemption Regulation as ‘agreements orrelevant financial and commercial risks, where it
facilitates collusion. This could for instance be the case concerted practices entered into between two or more

undertakings each of which operates, for the purposeswhen a number of principals use the same agents
while collectively excluding others from using these of the agreement, at a different level of the production

or distribution chain, and relating to the conditionsagents, or when they use the agents to collude on
marketing strategy or to exchange sensitive market under which the parties may purchase, sell or resell

certain goods or services’.information between the principals.
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(24) There are three main elements in this definition: covered, as no good or service is being sold by the
supplier to the buyer. More generally, the Block
Exemption Regulation does not cover restrictions or
obligations that do not relate to the conditions of— the agreement or concerted practice is between
purchase, sale and resale, such as an obligationtwo or more undertakings. Vertical agreements
preventing parties from carrying out independentwith final consumers not operating as an under-
research and development which the parties maytaking are not covered; More generally, agree-
have included in an otherwise vertical agreement. Inments with final consumers do not fall under
addition, Articles 2(2) to (5) directly or indirectlyArticle 81(1), as that article applies only to agree-
exclude certain vertical agreements from the appli-ments between undertakings, decisions by associ-
cation of the Block Exemption Regulation.ations of undertakings and concerted practices.

This is without prejudice to the possible appli-
cation of Article 82 of the Treaty;

(ii) Vertical agreements between competitors— the agreement or concerted practice is between
undertakings each operating, for the purposes of
the agreement, at a different level of the pro-
duction or distribution chain. This means for (26) Article 2(4) of the Block Exemption Regulation
instance that one undertaking produces a raw explicitly excludes from its application ‘vertical agree-
material which the other undertaking uses as an ments entered into between competing undertakings’.
input, or that the first is a manufacturer, the Vertical agreements between competitors will be dealt
second a wholesaler and the third a retailer. This with, as regards possible collusion effects, in the
does not preclude an undertaking from being forthcoming Guidelines on the applicability of
active at more than one level of the production Article 81 to horizontal cooperation (2). However, the
or distribution chain; vertical aspects of such agreements need to be assessed

under these Guidelines. Article 1(a) of the Block
Exemption Regulation defines competing undertak-

— the agreements or concerted practices relate to ings as ‘actual or potential suppliers in the same
the conditions under which the parties to the product market’, irrespective of whether or not they
agreement, the supplier and the buyer, ‘may are competitors on the same geographic market.
purchase, sell or resell certain goods or services’. Competing undertakings are undertakings that are
This reflects the purpose of the Block Exemption actual or potential suppliers of the contract goods or
Regulation to cover purchase and distribution services or goods or services that are substitutes for
agreements. These are agreements which concern the contract goods or services. A potential supplier is
the conditions for the purchase, sale or resale of an undertaking that does not actually produce a
the goods or services supplied by the supplier competing product but could and would be likely to
and/or which concern the conditions for the sale do so in the absence of the agreement in response to
by the buyer of the goods or services which a small and permanent increase in relative prices. This
incorporate these goods or services. For the means that the undertaking would be able and likely
application of the Block Exemption Regulation to undertake the necessary additional investments and
both the goods or services supplied by the supply the market within 1 year. This assessment has
supplier and the resulting goods or services are to be based on realistic grounds; the mere theoretical
considered to be contract goods or services. possibility of entering a market is not sufficient (3).
Vertical agreements relating to all final and
intermediate goods and services are covered.The
only exception is the automobile sector, as long

(27) There are three exceptions to the general exclusion ofas this sector remains covered by a specific block
vertical agreements between competitors, all threeexemption such as that granted by Commission
being set out in Article 2(4) and relating to non-Regulation (EC) No 1475/95 (1). The goods or
reciprocal agreements. Non-reciprocal means, forservices provided by the supplier may be resold
instance, that while one manufacturer becomes theby the buyer or may be used as an input by the
distributor of the products of another manufacturer,buyer to produce his own goods or services.
the latter does not become the distributor of the

(25) The Block Exemption Regulation also applies to goods
sold and purchased for renting to third parties.
However, rent and lease agreements as such are not (2) Draft text published in OJ C 118, 27.4.2000, p. 14.

(3) See Commission Notice on the definition of the relevant market
for the purposes of Community competition law, OJ C 372,
9.12.1997, p. 5, at paras. 20-24, the Commission’s Thirteenth
Report on Competition Policy, point 55, and Commission
Decision 90/410/EEC in Case No IV/32.009 — Elopak/Metal Box-
Odin, OJ L 209, 8.8.1990, p. 15.(1) OJ L 145, 29.6.1995, p. 25.
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products of the first manufacturer. Non-reciprocal the decision to require the members to purchase from
the association or the decision to allocate exclusiveagreements between competitors are covered by the

Block Exemption Regulation where (1) the buyer has territories to the members have to be assessed first as
a horizontal agreement. Only if this assessment isa turnover not exceeding EUR 100 million, or (2) the

supplier is a manufacturer and distributor of goods, positive does it become relevant to assess the vertical
agreements between the association and individualwhile the buyer is only a distributor and not also a

manufacturer of competing goods, or (3) the supplier members or between the association and suppliers.
is a provider of services operating at several levels of
trade, while the buyer does not provide competing
services at the level of trade where it purchases (iv) Vertical agreements containing provisions on intellectual
the contract services. The second exception covers property rights (IPRs)
situations of dual distribution, i.e. the manufacturer of
particular goods also acts as a distributor of the goods

(30) Article 2(3) of the Block Exemption Regulationin competition with independent distributors of his
includes in its application vertical agreements contain-goods. A distributor who provides specifications to a
ing certain provisions relating to the assignment ofmanufacturer to produce particular goods under the
IPRs to or use of IPRs by the buyer and therebydistributor’s brand name is not to be considered a
excludes from the Block Exemption Regulation allmanufacturer of such own-brand goods. The third
other vertical agreements containing IPR provisions.exception covers similar situations of dual distribution,
The Block Exemption Regulation applies to verticalbut in this case for services, when the supplier is also
agreements containing IPR provisions when five con-a provider of services at the level of the buyer.
ditions are fulfilled:

— The IPR provisions must be part of a vertical
agreement, i.e. an agreement with conditions
under which the parties may purchase, sell or

(iii) Associations of retailers resell certain goods or services;

— The IPRs must be assigned to, or for use by, the(28) Article 2(2) of the Block Exemption Regulation
buyer;includes in its application vertical agreements entered

into by an association of undertakings which fulfils
certain conditions and thereby excludes from the
Block Exemption Regulation vertical agreements — The IPR provisions must not constitute the
entered into by all other associations. Vertical agree- primary object of the agreement;
ments entered into between an association and its
members, or between an association and its suppliers,
are covered by the Block Exemption Regulation only

— The IPR provisions must be directly related to theif all the members are retailers of goods (not services)
use, sale or resale of goods or services by theand if each individual member of the association has a
buyer or his customers. In the case of franchisingturnover not exceeding EUR 50 million. Retailers are
where marketing forms the object of the exploi-distributors reselling goods to final consumers. Where
tation of the IPRs, the goods or services areonly a limited number of the members of the associ-
distributed by the master franchisee or the fran-ation have a turnover not significantly exceeding the
chisees;EUR 50 million threshold, this will normally not

change the assessment under Article 81.

— The IPR provisions, in relation to the contract
goods or services, must not contain restrictions
of competition having the same object or effect(29) An association of undertakings may involve both
as vertical restraints which are not exemptedhorizontal and vertical agreements. The horizontal
under the Block Exemption Regulation.agreements have to be assessed according to the

principles set out in the forthcoming Guidelines on the
applicability of Article 81 to horizontal cooperation.
If this assessment leads to the conclusion that a
cooperation between undertakings in the area of
purchasing or selling is acceptable, a further assess- (31) These conditions ensure that the Block Exemption

Regulation applies to vertical agreements where thement will be necessary to examine the vertical agree-
ments concluded by the association with its suppliers use, sale or resale of goods or services can be

performed more effectively because IPRs are assignedor its individual members. The latter assessment will
follow the rules of the Block Exemption Regulation to or transferred for use by the buyer. In other words,

restrictions concerning the assignment or use of IPRsand these Guidelines. For instance, horizontal agree-
ments concluded between the members of the associ- can be covered when the main object of the agreement

is the purchase or distribution of goods or services.ation or decisions adopted by the association, such as
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(32) The first condition makes clear that the context in sells to the franchisee goods for resale and in addition
licenses the franchisee to use his trade mark andwhich the IPRs are provided is an agreement to

purchase or distribute goods or an agreement to know-how to market the goods. Also covered is the
case where the supplier of a concentrated extractpurchase or provide services and not an agreement

concerning the assignment or licensing of IPRs for the licenses the buyer to dilute and bottle the extract
before selling it as a drink.manufacture of goods, nor a pure licensing agreement.

The Block Exemption Regulation does not cover for
instance:

(36) The fifth condition signifies in particular that the IPR— agreements where a party provides another party
provisions should not have the same object or effectwith a recipe and licenses the other party to
as any of the hardcore restrictions listed in Article 4produce a drink with this recipe;
of the Block Exemption Regulation or any of the

— agreements under which one party provides restrictions excluded from the coverage of the Block
another party with a mould or master copy and Exemption Regulation by Article 5 (see paragraphs 46
licenses the other party to produce and distribute to 61).
copies;

— the pure licence of a trade mark or sign for the
(37) Intellectual property rights which may be consideredpurposes of merchandising;

to serve the implementation of vertical agreements
— sponsorship contracts concerning the right to within the meaning of Article 2(3) of the Block

advertise oneself as being an official sponsor of Exemption Regulation generally concern three main
an event; areas: trade marks, copyright and know-how.

— copyright licensing such as broadcasting con-
tracts concerning the right to record and/or the
right to broadcast an event.

T r a d e m a r k
(33) The second condition makes clear that the Block

Exemption Regulation does not apply when the IPRs
are provided by the buyer to the supplier, no matter

(38) A trade mark licence to a distributor may be related towhether the IPRs concern the manner of manufacture
the distribution of the licensor’s products in a particu-or of distribution. An agreement relating to the
lar territory. If it is an exclusive licence, the agreementtransfer of IPRs to the supplier and containing possible
amounts to exclusive distribution.restrictions on the sales made by the supplier is not

covered by the Block Exemption Regulation. This
means in particular that subcontracting involving the
transfer of know-how to a subcontractor (1) does not
fall within the scope of application of the Block

C o p y r i g h tExemption Regulation. However, vertical agreements
under which the buyer provides only specifications to
the supplier which describe the goods or services to
be supplied are covered by the Block Exemption

(39) Resellers of goods covered by copyright (books,Regulation.
software, etc.) may be obliged by the copyright holder
only to resell under the condition that the buyer,

(34) The third condition makes clear that in order to whether another reseller or the end user, shall not
be covered by the Block Exemption Regulation the infringe the copyright. Such obligations on the reseller,
primary object of the agreement must not be the to the extent that they fall under Article 81(1) at all,
assignment or licensing of IPRs. The primary object are covered by the Block Exemption Regulation.
must be the purchase or distribution of goods or
services and the IPR provisions must serve the
implementation of the vertical agreement.

(40) Agreements under which hard copies of software are
supplied for resale and where the reseller does not(35) The fourth condition requires that the IPR provisions

facilitate the use, sale or resale of goods or services by acquire a licence to any rights over the software but
only has the right to resell the hard copies, are to bethe buyer or his customers. The goods or services for

use or resale are usually supplied by the licensor but regarded as agreements for the supply of goods
for resale for the purpose of the Block Exemptionmay also be purchased by the licensee from a third

supplier. The IPR provisions will normally concern the Regulation. Under this form of distribution the licence
of the software only takes place between the copyrightmarketing of goods or services. This is for instance the

case in a franchise agreement where the franchisor owner and the user of the software. This may take the
form of a ‘shrink wrap’ licence, i.e. a set of conditions
included in the package of the hard copy which the
end user is deemed to accept by opening the package.(1) See Notice on subcontracting, OJ C 1, 3.1.1979, p. 2.
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(41) Buyers of hardware incorporating software protected (b) an obligation on the franchisee not to acquire
financial interests in the capital of a competingby copyright may be obliged by the copyright holder

not to infringe the copyright, for example not to make undertaking such as would give the franchisee
the power to influence the economic conduct ofcopies and resell the software or not to make copies

and use the software in combination with other such undertaking;
hardware. Such use-restrictions, to the extent that they
fall within Article 81(1) at all, are covered by the
Block Exemption Regulation. (c) an obligation on the franchisee not to disclose to

third parties the know-how provided by the
franchisor as long as this know-how is not in the
public domain;

K n o w - h o w (d) an obligation on the franchisee to communicate
to the franchisor any experience gained in
exploiting the franchise and to grant it, and other
franchisees, a non-exclusive licence for the know-
how resulting from that experience;(42) Franchise agreements, with the exception of industrial

franchise agreements, are the most obvious example
where know-how for marketing purposes is communi-

(e) an obligation on the franchisee to inform thecated to the buyer. Franchise agreements contain
franchisor of infringements of licensed intellec-licences of intellectual property rights relating to trade
tual property rights, to take legal action againstmarks or signs and know-how for the use and
infringers or to assist the franchisor in any legaldistribution of goods or the provision of services. In
actions against infringers;addition to the licence of IPR, the franchisor usually

provides the franchisee during the life of the agreement
with commercial or technical assistance, such as

(f) an obligation on the franchisee not to use know-procurement services, training, advice on real estate,
how licensed by the franchisor for purposes otherfinancial planning etc. The licence and the assistance
than the exploitation of the franchise;are integral components of the business method being

franchised.

(g) an obligation on the franchisee not to assign
the rights and obligations under the franchise
agreement without the franchisor’s consent.

(43) Licensing contained in franchise agreements is covered
by the Block Exemption Regulation if all five con-
ditions listed in point 30 are fulfilled. This is usually
the case, as under most franchise agreements, includ-
ing master franchise agreements, the franchisor pro- (v) Relationship to other block exemption regulations
vides goods and/or services, in particular commercial
or technical assistance services, to the franchisee. The
IPRs help the franchisee to resell the products supplied

(45) Article 2(5) states that the Block Exemption Regulationby the franchisor or by a supplier designated by the
does ‘not apply to vertical agreements the subjectfranchisor or to use those products and sell the
matter of which falls within the scope of any otherresulting goods or services. Where the franchise
block exemption regulation.’ This means that theagreement only or primarily concerns licensing of
Block Exemption Regulation does not apply to verticalIPRs, such an agreement is not covered by the Block
agreements covered by Commission Regulation (EC)Exemption Regulation, but it will be treated in a
No 240/96 (1) on technology transfer, Commissionway similar to those franchise agreements which are
Regulation (EC) No 1475/1995 (2) for car distributioncovered by the Block Exemption Regulation.
or Regulations (EEC) No 417/85 (3) and (EEC)
No 418/85 (4) exempting vertical agreements con-
cluded in connection with horizontal agreements, as
last amended by Regulation (EC) No 2236/97 (5) or

(44) The following IPR-related obligations are generally any future regulations of that kind.
considered to be necessary to protect the franchisor’s
intellectual property rights and are, if these obligations
fall under Article 81(1), also covered by the Block
Exemption Regulation:

(1) OJ L 31, 9.2.1996, p. 2.
(2) OJ L 145, 29.6.1995, p. 25.
(3) OJ L 53, 22.2.1985, p. 1.

(a) an obligation on the franchisee not to engage, (4) OJ L 53, 22.2.1985, p. 5.
(5) OJ L 306, 11.11.1997, p. 12.directly or indirectly, in any similar business;
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3. Hardcore restrictions under the Block Exemption (48) In the case of agency agreements, the principal
normally establishes the sales price, as the agent doesRegulation
not become the owner of the goods. However, where
an agency agreement falls within Article 81(1) (see
paragraphs 12 to 20), an obligation preventing or
restricting the agent from sharing his commission,
fixed or variable, with the customer would be a
hardcore restriction under Article 4(a) of the Block
Exemption Regulation. The agent should thus be left(46) The Block Exemption Regulation contains in Article 4
free to lower the effective price paid by the customera list of hardcore restrictions which lead to the
without reducing the income for the principal (1).exclusion of the whole vertical agreement from the

scope of application of the Block Exemption Regu-
lation. This list of hardcore restrictions applies to
vertical agreements concerning trade within the Com-
munity. In so far as vertical agreements concern
exports outside the Community or imports/re-imports
from outside the Community see the judgment in
Javico v Yves Saint Laurent. Individual exemption of
vertical agreements containing such hardcore restric- (49) The hardcore restriction set out in Article 4(b) of the
tions is also unlikely. Block Exemption Regulation concerns agreements or

concerted practices that have as their direct or indirect
object the restriction of sales by the buyer, in as far as
those restrictions relate to the territory into which or
the customers to whom the buyer may sell the contract
goods or services. That hardcore restriction relates to
market partitioning by territory or by customer. That
may be the result of direct obligations, such as the(47) The hardcore restriction set out in Article 4(a) of the
obligation not to sell to certain customers or toBlock Exemption Regulation concerns resale price
customers in certain territories or the obligation tomaintenance (RPM), that is agreements or concerted
refer orders from these customers to other distributors.practices having as their direct or indirect object the
It may also result from indirect measures aimed atestablishment of a fixed or minimum resale price or a
inducing the distributor not to sell to such customers,fixed or minimum price level to be observed by
such as refusal or reduction of bonuses or discounts,the buyer. In the case of contractual provisions or
refusal to supply, reduction of supplied volumes orconcerted practices that directly establish the resale
limitation of supplied volumes to the demand withinprice, the restriction is clear cut. However, RPM can
the allocated territory or customer group, threat ofalso be achieved through indirect means. Examples of
contract termination or profit pass-over obligations. Itthe latter are an agreement fixing the distribution
may further result from the supplier not providingmargin, fixing the maximum level of discount the
a Community-wide guarantee service, whereby alldistributor can grant from a prescribed price level,
distributors are obliged to provide the guaranteemaking the grant of rebates or reimbursement of
service and are reimbursed for this service by thepromotional costs by the supplier subject to the
supplier, even in relation to products sold by otherobservance of a given price level, linking the prescribed
distributors into their territory. These practices areresale price to the resale prices of competitors, threats,
even more likely to be viewed as a restriction of theintimidation, warnings, penalties, delay or suspension
buyer’s sales when used in conjunction with theof deliveries or contract terminations in relation to
implementation by the supplier of a monitoringobservance of a given price level. Direct or indirect
system aimed at verifying the effective destination ofmeans of achieving price fixing can be made more
the supplied goods, e.g. the use of differentiated labelseffective when combined with measures to identify
or serial numbers. However, a prohibition imposed onprice-cutting distributors, such as the implementation
all distributors to sell to certain end users is notof a price monitoring system, or the obligation on
classified as a hardcore restriction if there is anretailers to report other members of the distribution
objective justification related to the product, such as anetwork who deviate from the standard price level.
general ban on selling dangerous substances to certainSimilarly, direct or indirect price fixing can be made
customers for reasons of safety or health. It impliesmore effective when combined with measures which
that also the supplier himself does not sell to thesemay reduce the buyer’s incentive to lower the resale
customers. Nor are obligations on the reseller relatingprice, such as the supplier printing a recommended
to the display of the supplier’s brand name classifiedresale price on the product or the supplier obliging
as hardcore.the buyer to apply a most-favoured-customer clause.

The same indirect means and the same ‘supportive’
measures can be used to make maximum or rec-
ommended prices work as RPM. However, the pro-
vision of a list of recommended prices or maximum (1) See, for instance, Commission Decision 91/562/EEC in Case
prices by the supplier to the buyer is not considered No IV/32.737 — Eirpage, OJ L 306, 7.11.1991, p. 22, in particu-

lar point (6).in itself as leading to RPM.



C 291/12 EN 13.10.2000Official Journal of the European Communities

(50) There are four exceptions to the hardcore restriction general, the use of the Internet is not considered a
form of active sales into such territories or customerin Article 4(b) of the Block Exemption Regulation. The

first exception allows a supplier to restrict active sales groups, since it is a reasonable way to reach every
customer. The fact that it may have effects outsideby his direct buyers to a territory or a customer group

which has been allocated exclusively to another buyer one’s own territory or customer group results from
the technology, i.e. the easy access from everywhere.or which the supplier has reserved to itself. A territory

or customer group is exclusively allocated when the If a customer visits the web site of a distributor and
contacts the distributor and if such contact leads to asupplier agrees to sell his product only to one

distributor for distribution in a particular territory or sale, including delivery, then that is considered passive
selling. The language used on the website or in theto a particular customer group and the exclusive

distributor is protected against active selling into his communication plays normally no role in that respect.
Insofar as a web site is not specifically targeted atterritory or to his customer group by the supplier

and all the other buyers of the supplier inside the customers primarily inside the territory or customer
group exclusively allocated to another distributor, forCommunity. The supplier is allowed to combine the

allocation of an exclusive territory and an exclusive instance with the use of banners or links in pages of
providers specifically available to these exclusivelycustomer group by for instance appointing an exclus-

ive distributor for a particular customer group in a allocated customers, the website is not considered a
form of active selling. However, unsolicited e-mailscertain territory. This protection of exclusively allo-

cated territories or customer groups must, however, sent to individual customers or specific customer
groups are considered active selling. The same con-permit passive sales to such territories or customer

groups. For the application of Article 4(b) of the Block siderations apply to selling by catalogue. Notwith-
standing what has been said before, the supplier mayExemption Regulation, the Commission interprets

‘active’ and ‘passive’ sales as follows: require quality standards for the use of the Internet
site to resell his goods, just as the supplier may require
quality standards for a shop or for advertising and
promotion in general. The latter may be relevant in
particular for selective distribution. An outright ban— ‘Active’ sales mean actively approaching individ- on Internet or catalogue selling is only possible if thereual customers inside another distributor’s exclus- is an objective justification. In any case, the supplierive territory or exclusive customer group by cannot reserve to itself sales and/or advertising overfor instance direct mail or visits; or actively the Internet.approaching a specific customer group or cus-

tomers in a specific territory allocated exclusively
to another distributor through advertisement in
media or other promotions specifically targeted
at that customer group or targeted at customers
in that territory; or establishing a warehouse (52) There are three other exceptions to the second hardco-
or distribution outlet in another distributor’s re restriction set out in Article 4(b) of the Block
exclusive territory. Exemption Regulation. All three exceptions allow for

the restriction of both active and passive sales. Thus,
it is permissible to restrict a wholesaler from selling to
end users, to restrict an appointed distributor in a
selective distribution system from selling, at any level— ‘Passive’ sales mean responding to unsolicited
of trade, to unauthorised distributors in markets whererequests from individual customers including
such a system is operated, and to restrict a buyer ofdelivery of goods or services to such customers.
components supplied for incorporation from resellingGeneral advertising or promotion in media or on
them to competitors of the supplier. The term ‘com-the Internet that reaches customers in other
ponent’ includes any intermediate goods and the termdistributors’ exclusive territories or customer
‘incorporation’ refers to the use of any input togroups but which is a reasonable way to reach
produce goods.customers outside those territories or customer

groups, for instance to reach customers in non-
exclusive territories or in one’s own territory, are
passive sales.

(53) The hardcore restriction set out in Article 4(c) of the
Block Exemption Regulation concerns the restriction
of active or passive sales to end users, whether
professional end users or final consumers, by members(51) Every distributor must be free to use the Internet to

advertise or to sell products. A restriction on the use of a selective distribution network. This means that
dealers in a selective distribution system, as defined inof the Internet by distributors could only be compat-

ible with the Block Exemption Regulation to the extent Article 1(d) of the Block Exemption Regulation, cannot
be restricted in the users or purchasing agents actingthat promotion on the Internet or sales over the

Internet would lead to active selling into other distribu- on behalf of these users to whom they may sell. For
instance, also in a selective distribution system thetors’ exclusive territories or customer groups. In
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dealer should be free to advertise and sell with the However, the agreement may place restrictions on the
supply of the spare parts to the repairers or servicehelp of the Internet. Selective distribution may be

combined with exclusive distribution provided that providers entrusted by the original equipment manu-
facturer with the repair or servicing of his own goods.active and passive selling is not restricted anywhere.

The supplier may therefore commit itself to supplying In other words, the original equipment manufacturer
may require his own repair and service network toonly one dealer or a limited number of dealers in a

given territory. buy the spare parts from it.

(54) In addition, in the case of selective distribution,
restrictions can be imposed on the dealer’s ability to 4. Conditions under the Block Exemption Regu-
determine the location of his business premises. lation
Selected dealers may be prevented from running their
business from different premises or from opening a
new outlet in a different location. If the dealer’s outlet
is mobile (‘shop on wheels’), an area may be defined
outside which the mobile outlet cannot be operated. (57) Article 5 of the Block Exemption Regulation excludes

certain obligations from the coverage of the Block
Exemption Regulation even though the market share
threshold is not exceeded. However, the Block Exemp-
tion Regulation continues to apply to the remaining
part of the vertical agreement if that part is severable

(55) The hardcore restriction set out in Article 4(d) of the from the non-exempted obligations.
Block Exemption Regulation concerns the restriction
of cross-supplies between appointed distributors
within a selective distribution system. This means that
an agreement or concerted practice may not have as

(58) The first exclusion is provided in Article 5(a) ofits direct or indirect object to prevent or restrict the
the Block Exemption Regulation and concerns non-active or passive selling of the contract products
compete obligations. Non-compete obligations arebetween the selected distributors. Selected distributors
obligations that require the buyer to purchase frommust remain free to purchase the contract products
the supplier or from another undertaking designatedfrom other appointed distributors within the network,
by the supplier more than 80 % of the buyer’s totaloperating either at the same or at a different level of
purchases during the previous year of the contracttrade. This means that selective distribution cannot be
goods and services and their substitutes (see thecombined with vertical restraints aimed at forcing
definition in Article 1(b) of the Block Exemptiondistributors to purchase the contract products exclus-
Regulation), thereby preventing the buyer from pur-ively from a given source, for instance exclusive
chasing competing goods or services or limiting suchpurchasing. It also means that within a selective
purchases to less than 20 % of total purchases. Wheredistribution network no restrictions can be imposed
for the year preceding the conclusion of the contracton appointed wholesalers as regards their sales of the
no relevant purchasing data for the buyer are available,product to appointed retailers.
the buyer’s best estimate of his annual total require-
ments may be used. Such non-compete obligations
are not covered by the Block Exemption Regulation
when their duration is indefinite or exceeds five years.
Non-compete obligations that are tacitly renewable
beyond a period of five years are also not covered(56) The hardcore restriction set out in Article 4(e) of the

Block Exemption Regulation concerns agreements that by the Block Exemption Regulation. However, non-
compete obligations are covered when their durationprevent or restrict end-users, independent repairers

and service providers from obtaining spare parts is limited to five years or less, or when renewal beyond
five years requires explicit consent of both partiesdirectly from the manufacturer of these spare parts.

An agreement between a manufacturer of spare parts and no obstacles exist that hinder the buyer from
effectively terminating the non-compete obligation atand a buyer who incorporates these parts into his own

products (original equipment manufacturer (OEM)), the end of the five year period. If for instance
the agreement provides for a five-year non-competemay not, either directly or indirectly, prevent or

restrict sales by the manufacturer of these spare obligation and the supplier provides a loan to the
buyer, the repayment of that loan should not hinderparts to end users, independent repairers or service

providers. Indirect restrictions may arise in particular the buyer from effectively terminating the non-com-
pete obligation at the end of the five-year period; thewhen the supplier of the spare parts is restricted in

supplying technical information and special equip- repayment needs to be structured in equal or decreas-
ing instalments and should not increase over time.ment which are necessary for the use of spare parts by

users, independent repairers or service providers. This is without prejudice to the possibility, in the case
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for instance of a new distribution outlet, to delay tor or certain specific competitors from using these
outlets to distribute their products (foreclosure of arepayment for the first one or two years until sales

have reached a certain level. The buyer must have the competing supplier which would be a form of collec-
tive boycott) (1).possibility to repay the remaining debt where there is

still an outstanding debt at the end of the non-compete
obligation. Similarly, when the supplier provides the
buyer with equipment which is not relationship-
specific, the buyer should have the possibility to take

5. No presumption of illegality outside the Blockover the equipment at its market asset value at the end
Exemption Regulationof the non-compete obligation.

(62) Vertical agreements falling outside the Block Exemp-
tion Regulation will not be presumed to be illegal but(59) The five-year duration limit does not apply when the may need individual examination. Companies aregoods or services are resold by the buyer ‘from encouraged to do their own assessment withoutpremises and land owned by the supplier or leased by notification. In the case of an individual examinationthe supplier from third parties not connected with the by the Commission, the latter will bear the burdenbuyer.’ In such cases the non-compete obligation may of proof that the agreement in question infringesbe of the same duration as the period of occupancy of Article 81(1). When appreciable anti-competitivethe point of sale by the buyer (Article 5(a) of the Block effects are demonstrated, undertakings may substan-Exemption Regulation). The reason for this exception tiate efficiency claims and explain why a certainis that it is normally unreasonable to expect a supplier distribution system is likely to bring about benefitsto allow competing products to be sold from premises which are relevant to the conditions for exemptionand land owned by the supplier without his per- under Article 81(3).mission. Artificial ownership constructions intended

to avoid the five-year limit cannot benefit from this
exception.

6. No need for precautionary notification

(60) The second exclusion from the block exemption is
(63) Pursuant to Article 4(2) of Council Regulation No 17provided for in Article 5(b) of the Block Exemption

of 6 February 1962, First Regulation implementingRegulation and concerns post term non-compete
Articles 85 and 86 of the Treaty (2), as last amended byobligations. Such obligations are normally not covered
Regulation (EC) No 1216/1999 (3), vertical agreementsby the Block Exemption Regulation, unless the obli-
can benefit from an exemption under Article 81(3)gation is indispensable to protect know-how trans-
from their date of entry into force, even if notificationferred by the supplier to the buyer, is limited to the
occurs after that date. This means in practice that nopoint of sale from which the buyer has operated
precautionary notification needs to be made. If aduring the contract period, and is limited to a
dispute arises, an undertaking can still notify, inmaximum period of one year. According to the
which case the Commission can exempt the verticaldefinition in Article 1(f) of the Block Exemption
agreement with retroactive effect from the date ofRegulation the know-how needs to be ‘substantial’,
entry into force of the agreement if all four conditionsmeaning ‘that the know-how includes information
of Article 81(3) are fulfilled. A notifying party doeswhich is indispensable to the buyer for the use, sale or
not have to explain why the agreement was notresale of the contract goods or services’.
notified earlier and will not be denied retroactive
exemption simply because it did not notify earlier.
Any notification will be reviewed on its merits.
This amendment to Article 4(2) of Regulation No 17

(61) The third exclusion from the block exemption is should eliminate artificial litigation before national
provided for in Article 5(c) of the Block Exemption courts and thus strengthen the civil enforceability of
Regulation and concerns the sale of competing goods contracts. It also takes account of the situation where
in a selective distribution system. The Block Exemption undertakings have not notified because they assumed
Regulation covers the combination of selective distri- the agreement was covered by the Block Exemptionbution with a non-compete obligation, obliging the Regulation.
dealers not to resell competing brands in general.
However, if the supplier prevents his appointed
dealers, either directly or indirectly, from buying
products for resale from specific competing suppliers,
such an obligation cannot enjoy the benefit of the (1) An example of indirect measures having such exclusionary effects
Block Exemption Regulation. The objective of the can be found in Commission Decision 92/428/EEC in Case
exclusion of this obligation is to avoid a situation No IV/33.542 — Parfum Givenchy (OJ L 236, 19.8.1992, p. 11).
whereby a number of suppliers using the same selec- (2) OJ 13, 21.2.1962, p. 204/62.

(3) OJ L 148, 15.6.1999, p. 5.tive distribution outlets prevent one specific competi-
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(64) Since the date of notification no longer limits the 8. Portfolio of products distributed through the
same distribution systempossibility of exemption by the Commission, national

courts have to assess the likelihood that Article 81(3)
will apply in respect of vertical agreements falling
within Article 81(1). If such likelihood exists, they (68) Where a supplier uses the same distribution agreement
should suspend proceedings pending adoption of a to distribute several goods/services some of these may,
position by the Commission. However, national courts in view of the market share threshold, be covered by
may adopt interim measures pending the assessment the Block Exemption Regulation while others may
by the Commission of the applicability of not. In that case, the Block Exemption Regulation
Article 81(3), in the same way as they do when they applies to those goods and services for which the
refer a preliminary question to the Court of Justice conditions of application are fulfilled.
under Article 234 of the EC Treaty. No suspension is
necessary in respect of injunction proceedings, where
national courts themselves are empowered to assess

(69) In respect of the goods or services which are notthe likelihood of application of Article 81(3) (1).
covered by the Block Exemption Regulation, the ordi-
nary rules of competition apply, which means:

— there is no block exemption but also no presump-(65) Unless there is litigation in national courts or com-
tion of illegality;plaints, notifications of vertical agreements will not be

given priority in the Commission’s enforcement pol-
icy. Notifications as such do not provide provisional — if there is an infringement of Article 81(1) which
validity for the execution of agreements. Where under- is not exemptable, consideration may be given to
takings have not notified an agreement because they whether there are appropriate remedies to solve
assumed in good faith that the market share threshold the competition problem within the existing
under the Block Exemption Regulation was not distribution system;
exceeded, the Commission will not impose fines.

— if there are no such appropriate remedies, the
supplier concerned will have to make other
distribution arrangements.

This situation can also arise where Article 82 applies
7. Severability in respect of some products but not in respect of

others.

(66) The Block Exemption Regulation exempts vertical
agreements on condition that no hardcore restriction, 9. Transitional period
as set out in Article 4, is contained in or practised with
the vertical agreement. If there are one or more
hardcore restrictions, the benefit of the Block Exemp- (70) The Block Exemption Regulation applies from 1 Junetion Regulation is lost for the entire vertical agreement. 2000. Article 12 of the Block Exemption RegulationThere is no severability for hardcore restrictions. provides for a transitional period for vertical agree-

ments already in force before 1 June 2000 which do
not satisfy the conditions for exemption provided in
the Block Exemption Regulation, but which do satisfy
the conditions for exemption under the Block Exemp-

(67) The rule of severability does apply, however, to the tion Regulations which expired on 31 May 2000
conditions set out in Article 5 of the Block Exemption (Commissions Regulations (EEC) No 1983/83, (EEC)Regulation. Therefore, the benefit of the block exemp- No 1984/83 and (EEC) No 4087/88). The Commission
tion is only lost in relation to that part of the vertical Notice concerning Regulations (EEC) Nos 1983/83
agreement which does not comply with the conditions and 1984/83 also ceases to apply on 31 May 2000.set out in Article 5. The latter agreements may continue to benefit from

these outgoing Regulations until 31 December 2001.
Agreements of suppliers with a market share not
exceeding 30% who signed with their buyers non-
compete agreements with a duration exceeding five
years are covered by the Block Exemption Regulation
if on 1 January 2002 the non-compete agreements(1) Case C-234/89 Delimitis v Henninger Bräu [1991] ECR I-935, at

paragraph 52. have no more than five years to run.
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IV. WITHDRAWAL OF THE BLOCK EXEMPTION AND take account of the anti-competitive effects attribu-
table to each individual network of agreements. WhereDISAPPLICATION OF THE BLOCK EXEMPTION

REGULATION appropriate, withdrawal may concern only the quanti-
tative limitations imposed on the number of author-
ised distributors. Other cases in which a withdrawal
decision may be taken include situations where the
buyer, for example in the context of exclusive supply
or exclusive distribution, has significant market power
in the relevant downstream market where he resells

1. Withdrawal procedure the goods or provides the services.

(74) Responsibility for an anti-competitive cumulative
effect can only be attributed to those undertakings(71) The presumption of legality conferred by the Block
which make an appreciable contribution to it. Agree-Exemption Regulation may be withdrawn if a vertical
ments entered into by undertakings whose contri-agreement, considered either in isolation or in con-
bution to the cumulative effect is insignificant do notjunction with similar agreements enforced by compet-
fall under the prohibition provided for in Articleing suppliers or buyers, comes within the scope of
81(1) (1) and are therefore not subject to the with-Article 81(1) and does not fulfil all the conditions of
drawal mechanism. The assessment of such a contri-Article 81(3). This may occur when a supplier, or a
bution will be made in accordance with the criteria setbuyer in the case of exclusive supply agreements,
out in paragraphs 137 to 229 .holding a market share not exceeding 30%, enters into

a vertical agreement which does not give rise to
objective advantages such as to compensate for the
damage which it causes to competition. This may (75) A withdrawal decision can only have ex nunc effect,
particularly be the case with respect to the distribution which means that the exempted status of the agree-
of goods to final consumers, who are often in a ments concerned will not be affected until the date at
much weaker position than professional buyers of which the withdrawal becomes effective.
intermediate goods. In the case of sales to final
consumers, the disadvantages caused by a vertical
agreement may have a stronger impact than in a case (76) Under Article 7 of the Block Exemption Regulation,
concerning the sale and purchase of intermediate the competent authority of a Member State may
goods. When the conditions of Article 81(3) are not withdraw the benefit of the Block Exemption Regu-
fulfilled, the Commission may withdraw the benefit of lation in respect of vertical agreements whose anti-
the Block Exemption Regulation under Article 6 and competitive effects are felt in the territory of the
establish an infringement of Article 81(1). Member State concerned or a part thereof, which has

all the characteristics of a distinct geographic market.
Where a Member State has not enacted legislation
enabling the national competition authority to apply
Community competition law or at least to withdraw(72) Where the withdrawal procedure is applied, the Com-
the benefit of the Block Exemption Regulation, themission bears the burden of proof that the agreement
Member State may ask the Commission to initiatefalls within the scope of Article 81(1) and that the
proceedings to this effect.agreement does not fulfil all four conditions of Article

81(3).

(77) The Commission has the exclusive power to withdraw
the benefit of the Block Exemption Regulation in
respect of vertical agreements restricting competition(73) The conditions for an exemption under Article 81(3)
on a relevant geographic market which is wider thanmay in particular not be fulfilled when access to the
the territory of a single Member State. When therelevant market or competition therein is significantly
territory of a single Member State, or a part thereof,restricted by the cumulative effect of parallel networks
constitutes the relevant geographic market, the Com-of similar vertical agreements practised by competing
mission and the Member State concerned have concur-suppliers or buyers. Parallel networks of vertical
rent competence for withdrawal. Often, such casesagreements are to be regarded as similar if they contain
lend themselves to decentralised enforcement byrestraints producing similar effects on the market.
national competition authorities. However, the Com-Similar effects will normally occur when vertical
mission reserves the right to take on certain casesrestraints practised by competing suppliers or buyers
displaying a particular Community interest, such ascome within one of the four groups listed in para-
cases raising a new point of law.graphs 104 to 114. Such a situation may arise for

example when, on a given market, certain suppliers
practise purely qualitative selective distribution while
other suppliers practise quantitative selective distri-
bution. In such circumstances, the assessment must (1) Judgment in the Delimitis Case.
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(78) National decisions of withdrawal must be taken in (82) For the purpose of calculating the 50 % market
coverage ratio, account must be taken of each individ-accordance with the procedures laid down under

national law and will only have effect within the ual network of vertical agreements containing
restraints, or combinations of restraints, producingterritory of the Member State concerned. Such national

decisions must not prejudice the uniform application similar effects on the market. Similar effects normally
result when the restraints come within one of the fourof the Community competition rules and the full effect

of the measures adopted in implementation of those groups listed in paragraphs 104 to 114.
rules (1). Compliance with this principle implies that
national competition authorities must carry out their
assessment under Article 81 in the light of the relevant
criteria developed by the Court of Justice and the

(83) Article 8 does not entail an obligation on the part ofCourt of First Instance and in the light of notices and
the Commission to act where the 50 % market-previous decisions adopted by the Commission.
coverage ratio is exceeded. In general, disapplication
is appropriate when it is likely that access to the
relevant market or competition therein is appreciably(79) The Commission considers that the consultation
restricted. This may occur in particular when parallelmechanisms provided for in the Notice on cooperation
networks of selective distribution covering more thanbetween national competition authorities and the
50 % of a market make use of selection criteria whichCommission (2) should be used to avert the risk of
are not required by the nature of the relevant goods orconflicting decisions and duplication of procedures.
discriminate against certain forms of distribution
capable of selling such goods.

2. Disapplication of the Block Exemption Regulation

(84) In assessing the need to apply Article 8, the Com-
mission will consider whether individual withdrawal(80) Article 8 of the Block Exemption Regulation enables would be a more appropriate remedy. This maythe Commission to exclude from the scope of the depend, in particular, on the number of competingBlock Exemption Regulation, by means of regulation, undertakings contributing to a cumulative effect on aparallel networks of similar vertical restraints where market or the number of affected geographic marketsthese cover more than 50 % of a relevant market. Such within the Community.a measure is not addressed to individual undertakings

but concerns all undertakings whose agreements are
defined in the regulation disapplying the Block Exemp-
tion Regulation.

(85) Any regulation adopted under Article 8 must clearly
set out its scope. This means, first, that the Com-

(81) Whereas the withdrawal of the benefit of the Block mission must define the relevant product and geo-
Exemption Regulation under Article 6 implies the graphic market(s) and, secondly, that it must identify
adoption of a decision establishing an infringement of the type of vertical restraint in respect of which the
Article 81 by an individual company, the effect of a Block Exemption Regulation will no longer apply.
regulation under Article 8 is merely to remove, in As regards the latter aspect, the Commission may
respect of the restraints and the markets concerned, modulate the scope of its regulation according to the
the benefit of the application of the Block Exemption competition concern which it intends to address. For
Regulation and to restore the full application of Article instance, while all parallel networks of single-branding
81(1) and (3). Following the adoption of a regulation type arrangements shall be taken into account in view
declaring the Block Exemption inapplicable in respect of establishing the 50 % market coverage ratio, the
of certain vertical restraints on a particular market, the Commission may nevertheless restrict the scope of
criteria developed by the relevant case-law of the the disapplication regulation only to non-compete
Court of Justice and the Court of First Instance and obligations exceeding a certain duration. Thus, agree-
by notices and previous decisions adopted by the ments of a shorter duration or of a less restrictive
Commission will guide the application of Article 81 nature might be left unaffected, in consideration of
to individual agreements. Where appropriate, the the lesser degree of foreclosure attributable to such
Commission will take a decision in an individual case, restraints. Similarly, when on a particular market
which can provide guidance to all the undertakings selective distribution is practised in combination with
operating on the market concerned. additional restraints such as non-compete or quantity-

forcing on the buyer, the disapplication regulation
may concern only such additional restraints. Where
appropriate, the Commission may also provide guid-
ance by specifying the market share level which, in the(1) Judgment of the Court of Justice in Case 14/68 Walt Wilhelm and
specific market context, may be regarded as insuf-Others v Bundeskartellamt [1969] ECR 1, paragraph 4, and
ficient to bring about a significant contribution by anjudgment in Delimitis.

(2) OJ C 313, 15.10.1997, p. 3, points 49 to 53. individual undertaking to the cumulative effect.
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(86) The transitional period of not less than six months the conditions of competition are sufficiently homo-
geneous, and which can be distinguished from neigh-that the Commission will have to set under Article

8(2) should allow the undertakings concerned to bouring geographic areas because, in particular, con-
ditions of competition are appreciably different inadapt their agreements to take account of the regu-

lation disapplying the Block Exemption Regulation. those areas.

(87) A regulation disapplying the Block Exemption Regu-
lation will not affect the exempted status of the
agreements concerned for the period preceding its (91) For the application of the Block Exemption Regulation,

the market share of the supplier is his share on theentry into force.
relevant product and geographic market on which he
sells to his buyers. (2) In the example given in para-
graph 92, this is market A. The product market

V. MARKET DEFINITION AND MARKET SHARE CAL- depends in the first place on substitutability from the
CULATION ISSUES buyers’ perspective. When the supplied product is

used as an input to produce other products and is
generally not recognisable in the final product, the
product market is normally defined by the direct1. Commission Notice on definition of the relevant
buyers’ preferences. The customers of the buyers willmarket
normally not have a strong preference concerning the
inputs used by the buyers. Usually the vertical

(88) The Commission Notice on definition of the relevant restraints agreed between the supplier and buyer of
market for the purposes of Community competition the input only relate to the sale and purchase of the
law (1) provides guidance on the rules, criteria and intermediate product and not to the sale of the
evidence which the Commission uses when consider- resulting product. In the case of distribution of final
ing market definition issues. That Notice will not be goods, what are substitutes for the direct buyers
further explained in these Guidelines and should will normally be influenced or determined by the
serve as the basis for market definition issues. These preferences of the final consumers. A distributor,
Guidelines will only deal with specific issues that arise as reseller, cannot ignore the preferences of final
in the context of vertical restraints and that are not consumers when he purchases final goods. In addition,
dealt with in the general notice on market definition. at the distribution level the vertical restraints usually

concern not only the sale of products between supplier
and buyer, but also their resale. As different distri-
bution formats usually compete, markets are in general2. The relevant market for calculating the 30 %
not defined by the form of distribution that is applied.market share threshold under the Block Exemp-
Where suppliers generally sell a portfolio of products,tion Regulation
the entire portfolio may determine the product market
when the portfolios and not the individual products

(89) Under Article 3 of the Block Exemption Regulation, it are regarded as substitutes by the buyers. As the buyers
is in general the market share of the supplier that is on market A are professional buyers, the geographic
decisive for the application of the block exemption. In market is usually wider than the market where the
the case of vertical agreements concluded between an product is resold to final consumers. Often, this will
association of retailers and individual members, the lead to the definition of national markets or wider
association is the supplier and needs to take into geographic markets.
account its market share as a supplier. Only in the
case of exclusive supply as defined in Article 1(c) of
the Block Exemption Regulation is it the market share
of the buyer, and only that market share, which is

(92) In the case of exclusive supply, the buyer’s marketdecisive for the application of the Block Exemption
share is his share of all purchases on the relevantRegulation.
purchase market. (3) In the example below, this is also
market A.

(90) In order to calculate the market share, it is necessary
to determine the relevant market. For this, the relevant
product market and the relevant geographic market
must be defined. The relevant product market com-
prises any goods or services which are regarded by

(2) For example, the Dutch market for new replacement truckthe buyer as interchangeable, by reason of their
and bus tyres in the Michelin case (Case 322/81 Nederlandschecharacteristics, prices and intended use. The relevant
Banden-Industrie Michelinv Commission [1983] ECR 3461),geographic market comprises the area in which the the various meat markets in the Danish slaughter-house case:

undertakings concerned are involved in the supply Commission Decision 2000/42/EC in Case No IV/M.1313 —
and demand of relevant goods or services, in which Danish Crown/Vestjyske Slagterier, OJ L 20, 25.1.2000, p. 1.

(3) For an example of purchase markets, see Commission Decision
1999/674/EC in Case No IV/M.1221 — Rewe/Meinl, OJ L 274,
23.10.1999, p. 1.(1) OJ C 372, 9.12.1997, p. 5.
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(93) Where a vertical agreement involves three parties, on the market where he sells the contract goods is
decisive for the application of the Block Exemptioneach operating at a different level of trade, their market

shares will have to be below the market share threshold Regulation. Where a franchisor does not supply
goods to be resold but provides a bundle of servicesof 30% at both levels in order to benefit from the

block exemption. If for instance, in an agreement combined with IPR provisions which together form
the business method being franchised, the franchisorbetween a manufacturer, a wholesaler (or association

of retailers) and a retailer, a non-compete obligation is needs to take account of his market share as a provider
of a business method. For that purpose, the franchisoragreed, then the market share of both the manufacturer

and the wholesaler (or association of retailers) must needs to calculate his market share on the market
where the business method is exploited, which is thenot exceed 30% in order to benefit from the block

exemption. market where the franchisees exploit the business
method to provide goods or services to end users. The
franchisor must base his market share on the value of
the goods or services supplied by his franchisees on

(94) Where a supplier produces both original equipment this market. On such a market the competitors may
and the repair or replacement parts for this equipment, be providers of other franchised business methods but
the supplier will often be the only or the major also suppliers of substitutable goods or services not
supplier on the after-market for the repair and replace- applying franchising. For instance, without prejudice
ment parts. This may also arise where the supplier to the definition of such market, if there was a market
(OEM supplier) subcontracts the manufacturing of the for fast-food services, a franchisor operating on such
repair or replacement parts. The relevant market for a market would need to calculate his market share on
application of the Block Exemption Regulation may the basis of the relevant sales figures of his franchisees
be the original equipment market including the spare on this market. If the franchisor, in addition to the
parts or a separate original equipment market and business method, also supplies certain inputs, such as
after-market depending on the circumstances of the meat and spices, then the franchisor also needs to
case, such as the effects of the restrictions involved, calculate his market share on the market where these
the lifetime of the equipment and importance of the goods are sold.
repair or replacement costs (1).

(95) Where the vertical agreement, in addition to the
supply of the contract goods, also contains IPR
provisions — such as a provision concerning the use
of the supplier’s trademark — which help the buyer to 3. The relevant market for individual assessment
market the contract goods, the supplier’s market share

(96) For individual assessment of vertical agreements not
(1) See for example Pelikan/Kyocera in XXV Report on Competition covered by the Block Exemption Regulation,

Policy, point 87, and Commission Decision 91/595/EEC in Case additional markets may need to be investigated besides
No IV/M.12 — Varta/Bosch, OJ L 320, 22.11.1991, p. 26, the relevant market defined for the application of the
Commission Decision in Case No IV/M.1094 — Caterpillar/Per- Block Exemption Regulation. A vertical agreement
kins Engines, OJ C 94, 28.3.1998, p. 23, and Commission may not only have effects on the market betweenDecision in Case No IV/M.768 — Lucas/Varity, OJ C 266,

supplier and buyer but may also have effects on13.9.1996, p. 6. See also Eastman Kodak Co v Image Technical
downstream markets. For an individual assessment ofServices, Inc et al, Supreme Court of the United States, No 90
a vertical agreement the relevant markets at each1029. See also point 56 of the Commission Notice on the
level of trade affected by restraints contained in thedefinition of relevant market for the purposes of Community

competition law. agreement will be examined:
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(i) For ‘intermediate goods or services’ that are (98) In-house production, that is production of an inter-
mediate product for own use, may be very importantincorporated by the buyer into his own goods or

services, vertical restraints generally have effects in a competition analysis as one of the competi-
tive constraints or to accentuate the market positiononly on the market between supplier and buyer.

A non-compete obligation imposed on the buyer of a company. However, for the purpose of market
definition and the calculation of market share forfor instance may foreclose other suppliers but

will not lead to reduced in-store competition intermediate goods and services, in-house production
will not be taken into account.downstream. However, in cases of exclusive

supply the position of the buyer on his down-
stream market is also relevant because the buyer’s
foreclosing behaviour may only have appreciable

(99) However, in the case of dual distribution of finalnegative effects if he has market power on the
goods, i.e. where a producer of final goods also acts asdownstream market.
a distributor on the market, the market definition
and market share calculation need to include the
goods sold by the producer and competing producers(ii) For ‘final products’ an analysis limited to the through their integrated distributors and agents (see -market between supplier and buyer is less likely Article 9(2)(b) of the Block Exemption Regulation).to be sufficient since vertical restraints may have ‘Integrated distributors’ are connected undertakingsnegative effects of reduced inter-brand and/or within the meaning of Article 11 of the Blockintra-brand competition on the resale market, Exemption Regulation.that is on the market downstream of the buyer.

For instance, exclusive distribution may not only
lead to foreclosure effects on the market between
the supplier and the buyer, but may above all
lead to less intra-brand competition in the resale
territories of the distributors. The resale market
is in particular important if the buyer is a retailer VI. ENFORCEMENT POLICY IN INDIVIDUAL CASES
selling to final consumers. A non-compete obli-
gation agreed between a manufacturer and a
wholesaler may foreclose this wholesaler to other
manufacturers but a loss of in-store competition (100) Vertical restraints are generally less harmful than
is not very likely at the wholesale level. The same horizontal restraints. The main reason for treating a
agreement concluded with a retailer may however vertical restraint more leniently than a horizontal
cause this added loss of in-store inter-brand restraint lies in the fact that the latter may concern an
competition on the resale market. agreement between competitors producing identical

or substitutable goods or services. In such horizontal
relationships the exercise of market power by one
company (higher price of its product) may benefit(iii) In cases of individual assessment of an ‘after-
its competitors. This may provide an incentive tomarket’, the relevant market may be the original
competitors to induce each other to behave anti-equipment market or the after-market depending
competitively. In vertical relationships the product ofon the circumstances of the case. In any event,
the one is the input for the other. This means that thethe situation on a separate after-market will be
exercise of market power by either the upstreamevaluated taking account of the situation on the
or downstream company would normally hurt theoriginal equipment market. A less significant
demand for the product of the other. The companiesposition on the original equipment market will
involved in the agreement therefore usually have annormally reduce possible anti-competitive effects
incentive to prevent the exercise of market power byon the after-market.
the other.

(101) However, this self-restraining character should not be
over-estimated. When a company has no market

4. Calculation of the market share under the Block power it can only try to increase its profits by
Exemption Regulation optimising its manufacturing and distribution pro-

cesses, with or without the help of vertical restraints.
However, when it does have market power it can also
try to increase its profits at the expense of its direct
competitors by raising their costs and at the expense(97) The calculation of the market share needs to be based

in principle on value figures. Where value figures are of its buyers and ultimately consumers by trying to
appropriate some of their surplus. This can happennot available substantiated estimates can be made.

Such estimates may be based on other reliable market when the upstream and downstream company share
the extra profits or when one of the two uses verticalinformation such as volume figures (see Article 9(1)

of the Block Exemption Regulation). restraints to appropriate all the extra profits.
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(102) In the assessment of individual cases, the Commission S i n g l e b r a n d i n g g r o u p
will adopt an economic approach in the application
of Article 81 to vertical restraints. This will limit the
scope of application of Article 81 to undertakings (106) Under the heading of ‘single branding’ come those
holding a certain degree of market power where inter- agreements which have as their main element that the
brand competition may be insufficient. In those cases, buyer is induced to concentrate his orders for a
the protection of inter-brand and intra-brand compe- particular type of product with one supplier. This
tition is important to ensure efficiencies and benefits component can be found amongst others in non-
for consumers. compete and quantity-forcing on the buyer, where an

obligation or incentive scheme agreed between the
supplier and the buyer makes the latter purchase
his requirements for a particular product and its
substitutes only, or mainly, from one supplier. The1. The framework of analysis
same component can be found in tying, where the
obligation or incentive scheme relates to a product
that the buyer is required to purchase as a condition
of purchasing another distinct product. The first1.1. Negative effects of vertical restraints
product is referred to as the ‘tied’ product and the
second is referred to as the ‘tying’ product.

(103) The negative effects on the market that may result
from vertical restraints which EC competition law

(107) There are four main negative effects on competition:aims at preventing are the following:
(1) other suppliers in that market cannot sell to the
particular buyers and this may lead to foreclosure of

(i) foreclosure of other suppliers or other buyers by the market or, in the case of tying, to foreclosure of
raising barriers to entry; the market for the tied product; (2) it makes market

shares more rigid and this may help collusion when
applied by several suppliers; (3) as far as the distri-(ii) reduction of inter-brand competition between
bution of final goods is concerned, the particularthe companies operating on a market, including
retailers will only sell one brand and there willfacilitation of collusion amongst suppliers or
therefore be no inter-brand competition in their shopsbuyers; by collusion is meant both explicit col-
(no in-store competition); and (4) in the case of tying,lusion and tacit collusion (conscious parallel
the buyer may pay a higher price for the tied productbehaviour);
than he would otherwise do. All these effects may lead
to a reduction in inter-brand competition.

(iii) reduction of intra-brand competition between
distributors of the same brand;

(108) The reduction in inter-brand competition may be
mitigated by strong initial competition between sup-(iv) the creation of obstacles to market integration,
pliers to obtain the single branding contracts, but theincluding, above all, limitations on the freedom
longer the duration of the non-compete obligation,of consumers to purchase goods or services in
the more likely it will be that this effect will not beany Member State they may choose.
strong enough to compensate for the reduction in
inter-brand competition.

(104) Such negative effects may result from various vertical
restraints. Agreements which are different in form
may have the same substantive impact on competition.

L i m i t e d d i s t r i b u t i o n g r o u pTo analyse these possible negative effects, it is appro-
priate to divide vertical restraints into four groups: a
single branding group, a limited distribution group,
a resale price maintenance group and a market (109) Under the heading of ‘limited distribution’ come those
partitioning group. The vertical restraints within each agreements which have as their main element that the
group have largely similar negative effects on compe- manufacturer sells to only one or a limited number of
tition. buyers. This may be to restrict the number of buyers

for a particular territory or group of customers, or to
select a particular kind of buyers. This component can

(105) The classification into four groups is based upon what be found amongst others in:
can be described as the basic components of vertical
restraints. In paragraphs 103 to 136, the four different
groups are analysed. In 137 to 229, vertical agree- — exclusive distribution and exclusive customer

allocation, where the supplier limits his sales toments are analysed as they are used in practice because
many vertical agreements make use of more than one only one buyer for a certain territory or class

of customers;of these components.
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— exclusive supply and quantity-forcing on the horizontal collusion between manufacturers or dis-
tributors easier, at least in concentrated markets. Thesupplier, where an obligation or incentive scheme

agreed between the supplier and the buyer makes reduction in intra-brand competition may, as it leads
to less downward pressure on the price for thethe former sell only or mainly to one buyer;
particular goods, have as an indirect effect a reduction
of inter-brand competition.

— selective distribution, where the conditions
imposed on or agreed with the selected dealers
usually limit their number;

M a r k e t p a r t i t i o n i n g g r o u p— after-market sales restrictions which limit the
component supplier’s sales possibilities.

(113) Under the heading of ‘market partitioning’ come
(110) There are three main negative effects on competition: agreements whose main element is that the buyer is

(1) certain buyers within that market can no longer restricted in where he either sources or resells a
buy from that particular supplier, and this may lead in particular product. This component can be found in
particular in the case of exclusive supply, to foreclosure exclusive purchasing, where an obligation or incentive
of the purchase market, (2) when most or all of the scheme agreed between the supplier and the buyer
competing suppliers limit the number of retailers, this makes the latter purchase his requirements for a
may facilitate collusion, either at the distributor’s particular product, for instance beer of brand X,
level or at the supplier’s level, and (3) since fewer exclusively from the designated supplier, but leaving
distributors will offer the product it will also lead to a the buyer free to buy and sell competing products, for
reduction of intra-brand competition. In the case instance competing brands of beer. It also includes
of wide exclusive territories or exclusive customer territorial resale restrictions, the allocation of an area
allocation the result may be total elimination of intra- of primary responsibility, restrictions on the location
brand competition. This reduction of intra-brand of a distributor and customer resale restrictions.
competition can in turn lead to a weakening of inter-
brand competition.

(114) The main negative effect on competition is a reduction
of intra-brand competition that may help the supplier
to partition the market and thus hinder market

R e s a l e p r i c e m a i n t e n a n c e g r o u p integration. This may facilitate price discrimination.
When most or all of the competing suppliers limit the
sourcing or resale possibilities of their buyers this may
facilitate collusion, either at the distributors’ level or at
the suppliers’ level.(111) Under the heading of ‘resale price maintenance’ (RPM)

come those agreements whose main element is that
the buyer is obliged or induced to resell not below a
certain price, at a certain price or not above a
certain price. This group comprises minimum, fixed,
maximum and recommended resale prices. Maximum
and recommended resale prices, which are not hardco- 1.2. Positive effects of vertical restraintsre restrictions, may still lead to a restriction of
competition by effect.

(115) It is important to recognise that vertical restraints
often have positive effects by, in particular, promoting(112) There are two main negative effects of RPM on

competition: (1) a reduction in intra-brand price non-price competition and improved quality of ser-
vices. When a company has no market power, it cancompetition, and (2) increased transparency on prices.

In the case of fixed or minimum RPM, distributors can only try to increase its profits by optimising its
manufacturing or distribution processes. In a numberno longer compete on price for that brand, leading to

a total elimination of intra-brand price competition. A of situations vertical restraints may be helpful in this
respect since the usual arm’s length dealings betweenmaximum or recommended price may work as a focal

point for resellers, leading to a more or less uniform supplier and buyer, determining only price and quan-
tity of a certain transaction, can lead to a sub-optimalapplication of that price level. Increased transparency

on price and responsibility for price changes makes level of investments and sales.
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(116) While trying to give a fair overview of the various other markets should then be restrained for a
limited period from selling in the new market.justifications for vertical restraints, these Guidelines

do not claim to be complete or exhaustive. The This is a special case of the free-rider problem
described under point (1).following reasons may justify the application of certain

vertical restraints:

(3) The ‘certification free-rider issue’. In some sectors,
certain retailers have a reputation for stocking

(1) To ‘solve a “free-rider” problem’. One distributor only ‘quality’ products. In such a case, selling
may free-ride on the promotion efforts of another through these retailers may be vital for the
distributor. This type of problem is most com- introduction of a new product. If the manufac-
mon at the wholesale and retail level. Exclusive turer cannot initially limit his sales to the pre-
distribution or similar restrictions may be helpful mium stores, he runs the risk of being de-listed
in avoiding such free-riding. Free-riding can also and the product introduction may fail. This
occur between suppliers, for instance where one means that there may be a reason for allowing
invests in promotion at the buyer’s premises, in for a limited duration a restriction such as
general at the retail level, that may also attract exclusive distribution or selective distribution. It
customers for its competitors. Non-compete type must be enough to guarantee introduction of the
restraints can help to overcome this situation of new product but not so long as to hinder large-
free-riding. scale dissemination. Such benefits are more likely

with ‘experience’ goods or complex goods that
represent a relatively large purchase for the final
consumer.

For there to be a problem, there needs to be a
real free-rider issue. Free-riding between buyers
can only occur on pre-sales services and not on
after-sales services. The product will usually need
to be relatively new or technically complex as the (4) The so-called ‘hold-up problem’. Sometimes there
customer may otherwise very well know what he are client-specific investments to be made by
or she wants, based on past purchases. And the either the supplier or the buyer, such as in special
product must be of a reasonably high value as it equipment or training. For instance, a component
is otherwise not attractive for a customer to go manufacturer that has to build new machines
to one shop for information and to another to and tools in order to satisfy a particular require-
buy. Lastly, it must not be practical for the ment of one of his customers. The investor may
supplier to impose on all buyers, by contract, not commit the necessary investments before
effective service requirements concerning pre- particular supply arrangements are fixed.
sales services.

However, as in the other free-riding examples,
there are a number of conditions that have to beFree-riding between suppliers is also restricted to met before the risk of under-investment is realspecific situations, namely in cases where the or significant. Firstly, the investment must bepromotion takes place at the buyer’s premises relationship-specific. An investment made by theand is generic, not brand specific. supplier is considered to be relationship-specific
when, after termination of the contract, it cannot
be used by the supplier to supply other customers
and can only be sold at a significant loss.
An investment made by the buyer is considered
to be relationship-specific when, after termin-
ation of the contract, it cannot be used by the(2) To ‘open up or enter new markets’. Where a

manufacturer wants to enter a new geographic buyer to purchase and/or use products supplied
by other suppliers and can only be sold at amarket, for instance by exporting to another

country for the first time, this may involve special significant loss. An investment is thus relation-
ship-specific because for instance it can only be‘first time investments’ by the distributor to

establish the brand in the market. In order used to produce a brand-specific component or
to store a particular brand and thus cannot beto persuade a local distributor to make these

investments it may be necessary to provide used profitably to produce or resell alternatives.
Secondly, it must be a long-term investment thatterritorial protection to the distributor so that he

can recoup these investments by temporarily is not recouped in the short run. And thirdly, the
investment must be asymmetric; i.e. one party tocharging a higher price. Distributors based in
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the contract invests more than the other party. imposing a certain measure of uniformity and
quality standardisation on the distributors. ThisWhen these conditions are met, there is usually a

good reason to have a vertical restraint for the can for instance be found in selective distribution
and franchising.duration it takes to depreciate the investment.

The appropriate vertical restraint will be of
the non-compete type or quantity-forcing type
when the investment is made by the supplier and
of the exclusive distribution, exclusive customer - (117) The eight situations mentioned in paragraph 116
allocation or exclusive supply type when the make clear that under certain conditions vertical
investment is made by the buyer. agreements are likely to help realise efficiencies and

the development of new markets and that this may
offset possible negative effects. The case is in general
strongest for vertical restraints of a limited duration
which help the introduction of new complex products
or protect relationship-specific investments. A vertical(5) The ‘specific hold-up problem that may arise in
restraint is sometimes necessary for as long as thethe case of transfer of substantial know-how’.
supplier sells his product to the buyer (see in particularThe know-how, once provided, cannot be taken
the situations described in paragraph 116, points (1),back and the provider of the know-how may not
(5), (6) and (8).want it to be used for or by his competitors. In

as far as the know-how was not readily available
to the buyer, is substantial and indispensable for
the operation of the agreement, such a transfer

(118) There is a large measure of substitutability betweenmay justify a non-compete type of restriction.
the different vertical restraints. This means that theThis would normally fall outside Article 81(1).
same inefficiency problem can be solved by different
vertical restraints. For instance, economies of scale in
distribution may possibly be achieved by using exclus-
ive distribution, selective distribution, quantity forcing
or exclusive purchasing. This is important as the(6) ‘Economies of scale in distribution’. In order to negative effects on competition may differ betweenhave scale economies exploited and thereby see a the various vertical restraints. This plays a role whenlower retail price for his product, the manufac- indispensability is discussed under Article 81(3).turer may want to concentrate the resale of his

products on a limited number of distributors. For
this he could use exclusive distribution, quantity
forcing in the form of a minimum purchasing
requirement, selective distribution containing
such a requirement or exclusive purchasing. 1.3. General rules for the evaluation of vertical restraints

(119) In evaluating vertical restraints from a competition
(7) ‘Capital market imperfections’. The usual pro- policy perspective, some general rules can be formu-

viders of capital (banks, equity markets) may lated:
provide capital sub-optimally when they have
imperfect information on the quality of the
borrower or there is an inadequate basis to secure (1) For most vertical restraints competition concerns
the loan. The buyer or supplier may have better can only arise if there is insufficient inter-brand
information and be able, through an exclusive competition, i.e. if there exists a certain degree of
relationship, to obtain extra security for his market power at the level of the supplier or the
investment. Where the supplier provides the loan buyer or both. Conceptually, market power is the
to the buyer this may lead to non-compete or power to raise price above the competitive level
quantity forcing on the buyer. Where the buyer and, at least in the short term, to obtain supra-
provides the loan to the supplier this may be the normal profits. Companies may have market
reason for having exclusive supply or quantity power below the level of market dominance,
forcing on the supplier. which is the threshold for the application of

Article 82. Where there are many firms compet-
ing in an unconcentrated market, it can be
assumed that non-hardcore vertical restraints will
not have appreciable negative effects. A market
is deemed unconcentrated when the HHI index,(8) ‘Uniformity and quality standardisation’. A verti-

cal restraint may help to increase sales by creating i.e. the sum of the squares of the individual
market shares of all companies in the relevanta brand image and thereby increasing the attract-

iveness of a product to the final consumer by market, is below 1 000.
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(2) Vertical restraints which reduce inter-brand com- have to respond to the demand of final con-
sumers, competition may suffer more whenpetition are generally more harmful than vertical

restraints that reduce intra-brand competition. distributors are foreclosed from selling one or a
number of brands than when buyers of inter-For instance, non-compete obligations are likely

to have more net negative effects than exclusive mediate products are prevented from buying
competing products from certain sources ofdistribution. The former, by possibly foreclosing

the market to other brands, may prevent those supply.
brands from reaching the market. The latter,
while limiting intra-brand competition, does not
prevent goods from reaching the final consumer. The undertakings buying intermediate goods or

services normally have specialist departments or
advisers who monitor developments in the sup-
ply market. Because they effect sizeable trans-
actions, search costs are in general not prohibi-(3) Vertical restraints from the limited distribution
tive. A loss of intra-brand competition is there-group, in the absence of sufficient inter-brand
fore less important at the intermediate level.competition, may significantly restrict the choices

available to consumers. They are particularly
harmful when more efficient distributors or dis-
tributors with a different distribution format

(6) In general, a combination of vertical restraintsare foreclosed. This can reduce innovation in
aggravates their negative effects. However, certaindistribution and denies consumers the particular
combinations of vertical restraints are better forservice or price-service combination of these dis-
competition than their use in isolation from eachtributors.
other. For instance, in an exclusive distribution
system, the distributor may be tempted to
increase the price of the products as intra-
brand competition has been reduced. The use of(4) Exclusive dealing arrangements are generally
quantity forcing or the setting of a maximumworse for competition than non-exclusive
resale price may limit such price increases.arrangements. Exclusive dealing makes, by the

express language of the contract or its practical
effects, one party fulfil all or practically all its
requirements from another party. For instance,

(7) Possible negative effects of vertical restraintsunder a non-compete obligation the buyer pur-
are reinforced when several suppliers and theirchases only one brand. Quantity forcing, on the
buyers organise their trade in a similar way.other hand, leaves the buyer some scope to
These so-called cumulative effects may be apurchase competing goods. The degree of fore-
problem in a number of sectors.closure may therefore be less with quantity

forcing.

(8) The more the vertical restraint is linked to the
transfer of know-how, the more reason there

(5) Vertical restraints agreed for non-branded goods may be to expect efficiencies to arise and the
and services are in general less harmful than more a vertical restraint may be necessary to
restraints affecting the distribution of branded protect the know-how transferred or the invest-
goods and services. Branding tends to increase ment costs incurred.
product differentiation and reduce substituta-
bility of the product, leading to a reduced elas-
ticity of demand and an increased possibility to
raise price. The distinction between branded and (9) The more the vertical restraint is linked to
non-branded goods or services will often coincide investments which are relationship-specific, the
with the distinction between intermediate goods more justification there is for certain vertical
and services and final goods and services. restraints. The justified duration will depend on

the time necessary to depreciate the investment.

Intermediate goods and services are sold to
undertakings for use as an input to produce
other goods or services and are generally not (10) In the case of a new product, or where an existing

product is sold for the first time on a differentrecognisable in the final goods or services. The
buyers of intermediate products are usually well- geographic market, it may be difficult for the

company to define the market or its market shareinformed customers, able to assess quality and
therefore less reliant on brand and image. Final may be very high. However, this should not be

considered a major problem, as vertical restraintsgoods are, directly or indirectly, sold to final
consumers who often rely more on brand and linked to opening up new product or geographic

markets in general do not restrict competition.image. As distributors (retailers, wholesalers)
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This rule holds, irrespective of the market share (a) market position of the supplier;
of the company, for two years after the first
putting on the market of the product. It applies

(b) market position of competitors;to all non-hardcore vertical restraints and, in the
case of a new geographic market, to restrictions
on active and passive sales imposed on the direct (c) market position of the buyer;
buyers of the supplier located in other markets
to intermediaries in the new market. In the case

(d) entry barriers;of genuine testing of a new product in a limited
territory or with a limited customer group, the
distributors appointed to sell the new product on (e) maturity of the market;
the test market can be restricted in their active
selling outside the test market for a maximum

(f) level of trade;period of 1 year without being caught by
Article 81(1).

(g) nature of the product;

(h) other factors.

1.4. Methodology of analysis

(122) The importance of individual factors may vary from
case to case and depends on all other factors. For
instance, a high market share of the supplier is usually(120) The assessment of a vertical restraint involves in
a good indicator of market power, but in the case ofgeneral the following four steps:
low entry barriers it may not indicate market power.
It is therefore not possible to provide strict rules on
the importance of the individual factors. However the

(1) First, the undertakings involved need to define following can be said:
the relevant market in order to establish the
market share of the supplier or the buyer,
depending on the vertical restraint involved (see
paragraphs 88 to 99, in particular 89 to 95). M a r k e t p o s i t i o n o f t h e s u p p l i e r

(2) If the relevant market share does not exceed the (123) The market position of the supplier is established first
30 % threshold, the vertical agreement is covered and foremost by his market share on the relevant
by the Block Exemption Regulation, subject to product and geographic market. The higher his market
the hardcore restrictions and conditions set out share, the greater his market power is likely to be. The
in that regulation. market position of the supplier is further strengthened

if he has certain cost advantages over his competitors.
These competitive advantages may result from a first
mover advantage (having the best site, etc.), holding(3) If the relevant market share is above the 30 %
essential patents, having superior technology, beingthreshold, it is necessary to assess whether the
the brand leader or having a superior portfolio.vertical agreement falls within Article 81(1).

(4) If the vertical agreement falls within Article 81(1), M a r k e t p o s i t i o n o f c o m p e t i t o r s
it is necessary to examine whether it fulfils the
conditions for exemption under Article 81(3).

(124) The same indicators, that is market share and possible
competitive advantages, are used to describe the
market position of competitors. The stronger the
established competitors are and the greater their
number, the less risk there is that the supplier or buyer1.4.1. Relevant factors for the assessment under Article 81(1)
in question will be able to foreclose the market
individually and the less there is a risk of a reduction
of inter-brand competition. However, if the number
of competitors becomes rather small and their market(121) In assessing cases above the market share threshold of

30 %, the Commission will make a full competition position (size, costs, R&D potential, etc.) is rather
similar, this market structure may increase the risk ofanalysis. The following factors are the most important

to establish whether a vertical agreement brings about collusion. Fluctuating or rapidly changing market
shares are in general an indication of intense compe-an appreciable restriction of competition under

Article 81(1): tition.
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M a r k e t p o s i t i o n o f t h e b u y e r exited. Advertising costs to build consumer loyalty are
normally sunk costs, unless an exiting firm could
either sell its brand name or use it somewhere else
without a loss. The more costs are sunk, the more(125) Buying power derives from the market position of the potential entrants have to weigh the risks of enteringbuyer. The first indicator of buying power is the the market and the more credibly incumbents canmarket share of the buyer on the purchase market. threaten that they will match new competition, asThis share reflects the importance of his demand for sunk costs make it costly for incumbents to leave thehis possible suppliers. Other indicators focus on the market. If, for instance, distributors are tied to amarket position of the buyer on his resale market manufacturer via a non-compete obligation, the fore-including characteristics such as a wide geographic closing effect will be more significant if setting up itsspread of his outlets, own brands of the buyer/distribu- own distributors will impose sunk costs on thetor and his image amongst final consumers. The effect potential entrant.of buying power on the likelihood of anti-competitive

effects is not the same for the different vertical
restraints. Buying power may in particular increase the
negative effects in case of restraints from the limited (129) In general, entry requires sunk costs, sometimes minor
distribution and market partitioning groups such as and sometimes major. Therefore, actual competition
exclusive supply, exclusive distribution and quantitat- is in general more effective and will weigh more in the
ive selective distribution. assessment of a case than potential competition.

E n t r y b a r r i e r s M a t u r i t y o f t h e m a r k e t

(126) Entry barriers are measured by the extent to which (130) A mature market is a market that has existed for some
incumbent companies can increase their price above time, where the technology used is well known and
the competitive level, usually above minimum average widespread and not changing very much, where there
total cost, and make supra-normal profits without are no major brand innovations and in which demand
attracting entry. Without any entry barriers, easy and is relatively stable or declining. In such a market
quick entry would eliminate such profits. In as far as negative effects are more likely than in more dynamic
effective entry, which would prevent or erode the markets.
supra-normal profits, is likely to occur within one or
two years, entry barriers can be said to be low.

L e v e l o f t r a d e
(127) Entry barriers may result from a wide variety of factors

such as economies of scale and scope, government
regulations, especially where they establish exclusive
rights, state aid, import tariffs, intellectual property (131) The level of trade is linked to the distinction between
rights, ownership of resources where the supply is intermediate and final goods and services. As indicated
limited due to for instance natural limitations (1), earlier, negative effects are in general less likely at the
essential facilities, a first mover advantage and brand level of intermediate goods and services.
loyalty of consumers created by strong advertising.
Vertical restraints and vertical integration may also
work as an entry barrier by making access more
difficult and foreclosing (potential) competitors. Entry

N a t u r e o f t h e p r o d u c tbarriers may be present at only the supplier or buyer
level or at both levels.

(132) The nature of the product plays a role in particular for
final products in assessing both the likely negative and(128) The question whether certain of these factors should
the likely positive effects. When assessing the likelybe described as entry barriers depends on whether
negative effects, it is important whether the productsthey are related to sunk costs. Sunk costs are those
on the market are more homogeneous or hetero-costs that have to be incurred to enter or be active on
geneous, whether the product is expensive, taking upa market but that are lost when the market is
a large part of the consumer’s budget, or is inexpensive
and whether the product is a one-off purchase or
repeatedly purchased. In general, when the product is
more heterogeneous, less expensive and resembles
more a one-off purchase, vertical restraints are more(1) See Commission Decision 97/26/EC (Case No IV/M.619 —

Gencor/Lonrho), (OJ L 11, 14.1.1997, p. 30). likely to have negative effects.
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O t h e r f a c t o r s be substantiated and must produce a net positive
effect. Speculative claims on avoidance of free-riding
or general statements on cost savings will not be

(133) In the assessment of particular restraints other factors accepted. Cost savings that arise from the mere
may have to be taken into account. Among these exercise of market power or from anti-competitive
factors can be the cumulative effect, i.e. the coverage conduct cannot be accepted. Secondly, economic
of the market by similar agreements, the duration of benefits have to favour not only the parties to the
the agreements, whether the agreement is ‘imposed’ agreement, but also the consumer. Generally the
(mainly one party is subject to the restrictions or transmission of the benefits to consumers will depend
obligations) or ‘agreed’ (both parties accept restrictions on the intensity of competition on the relevant market.
or obligations), the regulatory environment and behav- Competitive pressures will normally ensure that cost-
iour that may indicate or facilitate collusion like savings are passed on by way of lower prices or that
price leadership, pre-announced price changes and companies have an incentive to bring new products to
discussions on the ‘right’ price, price rigidity in the market as quickly as possible. Therefore, if suf-
response to excess capacity, price discrimination and ficient competition which effectively constrains the
past collusive behaviour. parties to the agreement is maintained on the market,

the competitive process will normally ensure that
consumers receive a fair share of the economic
benefits. The third criterion will play a role in ensuring1.4.2. Relevant factors for the assessment under Article 81(3)
that the least anti-competitive restraint is chosen to
obtain certain positive effects.

(134) There are four cumulative conditions for the appli-
cation of Article 81(3):

— the vertical agreement must contribute to 2. Analysis of specific vertical restraints
improving production or distribution or to pro-
moting technical or economic progress;

(137) Vertical agreements may contain a combination of
— the vertical agreement must allow consumers a two or more of the components of vertical restraints

fair share of these benefits; described in paragraphs 103 to 114. The most com-
mon vertical restraints and combinations of vertical
restraints are analysed below following the method-— the vertical agreement must not impose on the
ology of analysis developed in paragraphs 120 to 136.undertakings concerned vertical restraints which

are not indispensable to the attainment of these
benefits;

2.1. Single branding— the vertical agreement must not afford such
undertakings the possibility of eliminating com-
petition in respect of a substantial part of the
products in question. (138) A non-compete arrangement is based on an obligation

or incentive scheme which makes the buyer purchase
practically all his requirements on a particular market

(135) The last criterion of elimination of competition for a from only one supplier. It does not mean that the
substantial part of the products in question is related buyer can only buy directly from the supplier, but that
to the question of dominance. Where an undertaking the buyer will not buy and resell or incorporateis dominant or becoming dominant as a consequence competing goods or services. The possible competition
of the vertical agreement, a vertical restraint that has risks are foreclosure of the market to competing
appreciable anti-competitive effects can in principle suppliers and potential suppliers, facilitation of col-not be exempted. The vertical agreement may however lusion between suppliers in case of cumulative use
fall outside Article 81(1) if there is an objective and, where the buyer is a retailer selling to final
justification, for instance if it is necessary for the consumers, a loss of in-store inter-brand competition.protection of relationship-specific investments or for All three restrictive effects have a direct impact on
the transfer of substantial know-how without which inter-brand competition.
the supply or purchase of certain goods or services
would not take place.

(139) Single branding is exempted by the Block Exemption
Regulation when the supplier’s market share does not(136) Where the supplier and the buyer are not dominant,

the other three criteria become important. The first, exceed 30 % and subject to a limitation in time of five
years for the non-compete obligation. Above theconcerning the improvement of production or distri-

bution and the promotion of technical or economic market share threshold or beyond the time limit of
five years, the following guidance is provided for theprogress, refers to the type of efficiencies described

inparagraphs 115 to 118. These efficiencies have to assessment of individual cases.
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(140) The ‘market position of the supplier’ is of main (143) In cases where the market share of the largest supplier
is below 30 % and the market share of the five largestimportance to assess possible anti-competitive effects

of non-compete obligations. In general, this type of suppliers (concentration rate (CR) 5) is below 50 %,
there is unlikely to be a single or a cumulative anti-obligation is imposed by the supplier and the supplier

has similar agreements with other buyers. competitive effect situation. If a potential entrant
cannot penetrate the market profitably, this is likely to
be due to factors other than non-compete obligations,
such as consumer preferences. A competition problem
is unlikely to arise when, for instance, 50 companies,
of which none has an important market share, com-
pete fiercely on a particular market.

(141) It is not only the market position of the supplier that
is of importance but also the extent to and the duration

(144) ‘Entry barriers’ are important to establish whetherfor which he applies a non-compete obligation. The
there is real foreclosure. Wherever it is relatively easyhigher his tied market share, i.e. the part of his market
for competing suppliers to create new buyers or findshare sold under a single branding obligation, the
alternative buyers for the product, foreclosure ismore significant foreclosure is likely to be. Similarly,
unlikely to be a real problem. However, there are oftenthe longer the duration of the non-compete obli-
entry barriers, both at the manufacturing and at thegations, the more significant foreclosure is likely to
distribution level.be. Non-compete obligations shorter than one year

entered into by non-dominant companies are in
general not considered to give rise to appreciable
anti-competitive effects or net negative effects. Non- (145) ‘Countervailing power’ is relevant, as powerful buyerscompete obligations between one and five years will not easily allow themselves to be cut off from theentered into by non-dominant companies usually supply of competing goods or services. Foreclosurerequire a proper balancing of pro- and anti-competi- which is not based on efficiency and which hastive effects, while non-compete obligations exceeding harmful effects on ultimate consumers is thereforefive years are for most types of investments not mainly a risk in the case of dispersed buyers. However,considered necessary to achieve the claimed ef- where non-compete agreements are concluded withficiencies or the efficiencies are not sufficient to major buyers this may have a strong foreclosure effect.outweigh their foreclosure effect. Dominant compani-
es may not impose non-compete obligations on
their buyers unless they can objectively justify such
commercial practice within the context of Article 82. (146) Lastly, ‘the level of trade’ is relevant for foreclosure.

Foreclosure is less likely in case of an intermediate
product. When the supplier of an intermediate product
is not dominant, the competing suppliers still have a
substantial part of demand that is ‘free’. Below the
level of dominance a serious foreclosure effect may
however arise for actual or potential competitors
where there is a cumulative effect. A serious cumulat-

(142) In assessing the supplier’s market power, the ‘market ive effect is unlikely to arise as long as less than 50 %
position of his competitors’ is important. As long as of the market is tied. When the supplier is dominant,
the competitors are sufficiently numerous and strong, any obligation to buy the products only or mainly
no appreciable anti-competitive effects can be ex- from the dominant supplier may easily lead to signifi-
pected. It is only likely that competing suppliers will cant foreclosure effects on the market. The stronger
be foreclosed if they are significantly smaller than his dominance, the higher the risk of foreclosure of
the supplier applying the non-compete obligation. other competitors.
Foreclosure of competitors is not very likely where
they have similar market positions and can offer
similarly attractive products. In such a case foreclosure
may however occur for potential entrants when a (147) Where the agreement concerns supply of a final

product at the wholesale level, the question whether anumber of major suppliers enter into non-compete
contracts with a significant number of buyers on the competition problem is likely to arise below the level

of dominance depends in large part on the type ofrelevant market (cumulative effect situation). This is
also a situation where non-compete agreements may wholesaling and the entry barriers at the wholesale

level. There is no real risk of foreclosure if competingfacilitate collusion between competing suppliers. If
individually these suppliers are covered by the Block manufacturers can easily establish their own wholesal-

ing operation. Whether entry barriers are low dependsExemption Regulation, a withdrawal of the block
exemption may be necessary to deal with such a in part on the type of wholesaling, i.e. whether or not

wholesalers can operate efficiently with only thenegative cumulative effect. A tied market share of less
than 5 % is not considered in general to contribute product concerned by the agreement (for example ice

cream) or whether it is more efficient to trade in asignificantly to a cumulative foreclosure effect.
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whole range of products (for example frozen food- (152) A so-called ‘English clause’, requiring the buyer to
report any better offer and allowing him only to acceptstuffs). In the latter case, it is not efficient for a

manufacturer selling only one product to set up such an offer when the supplier does not match it, can
be expected to have the same effect as a non-competehis own wholesaling operation. In that case anti-

competitive effects may arise below the level of obligation, especially when the buyer has to reveal
who makes the better offer. In addition, by increasingdominance. In addition, cumulative effect problems

may arise if several suppliers tie most of the available the transparency of the market it may facilitate col-
lusion between the suppliers. An English clause maywholesalers.
also work as quantity-forcing. Quantity-forcing on the
buyer is a weaker form of non-compete, where
incentives or obligations agreed between the supplier
and the buyer make the latter concentrate his pur-
chases to a large extent with one supplier. Quantity-

(148) For final products, foreclosure is in general more likely forcing may for example take the form of minimum
to occur at the retail level, given the significant entry purchase requirements or non-linear pricing, such as
barriers for most manufacturers to start retail outlets quantity rebate schemes, loyalty rebate schemes or a
just for their own products. In addition, it is at the two-part tariff (fixed fee plus a price per unit).
retail level that non-compete agreements may lead to Quantity-forcing on the buyer will have similar but
reduced in-store inter-brand competition. It is for weaker foreclosure effects than a non-compete obli-
these reasons that for final products at the retail level, gation. The assessment of all these different forms will
significant anti-competitive effects may start to arise, depend on their effect on the market. In addition,
taking into account all other relevant factors, if a non- Article 82 specifically prevents dominant companies
dominant supplier ties 30 % or more of the relevant from applying English clauses or fidelity rebate
market. For a dominant company, even a modest tied schemes.
market share may already lead to significant anti-
competitive effects. The stronger its dominance, the
higher the risk of foreclosure of other competitors.

(153) Where appreciable anti-competitive effects are estab-
lished, the question of a possible exemption under
Article 81(3) arises as long as the supplier is not
dominant. For non-compete obligations, the efficienci-(149) At the retail level a cumulative foreclosure effect may
es described in paragraph 116, points 1 (free ridingalso arise. When all companies have market shares
between suppliers), 4, 5 (hold-up problems) and 7below 30 % a cumulative foreclosure effect is unlikely
(capital market imperfections) may be particularlyif the total tied market share is less than 40 %
relevant.and withdrawal of the block exemption is therefore

unlikely. This figure may be higher when other factors
like the number of competitors, entry barriers etc. are
taken into account. When not all companies have
market shares below the threshold of the Block
Exemption Regulation but none is dominant, a cumu- (154) In the case of an efficiency as described in para-
lative foreclosure effect is unlikely if the total tied graph 116, points 1, 4 and 7, quantity forcing on the
market share is below 30 %. buyer could possibly be a less restrictive alternative.

A non-compete obligation may be the only viable way
to achieve an efficiency as described in paragraph 116,
point 5 (hold-up problem related to the transfer of
know-how).

(150) Where the buyer operates from premises and land
owned by the supplier or leased by the supplier from
a third party not connected with the buyer, the
possibility of imposing effective remedies for a poss-

(155) In the case of a relationship-specific investment madeible foreclosure effect will be limited. In that case
by the supplier (see efficiency 4 in paragraph 116), aintervention by the Commission below the level of
non-compete or quantity forcing agreement for thedominance is unlikely.
period of depreciation of the investment will in general
fulfil the conditions of Article 81(3). In the case of
high relationship-specific investments, a non-compete
obligation exceeding five years may be justified. A rela-
tionship-specific investment could, for instance, be the
installation or adaptation of equipment by the supplier(151) In certain sectors the selling of more than one brand

from a single site may be difficult, in which case a when this equipment can be used afterwards only to
produce components for a particular buyer. Gen-foreclosure problem can better be remedied by limiting

the effective duration of contracts. eral or market-specific investments in (extra) capacity
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are normally not relationship-specific investments. most of its products (90 %) through tied retailers
(tied market share 36 %). The agreements oblige theHowever, where a supplier creates new capacity

specifically linked to the operations of a particular retailers to purchase only from the market leader for
at least four years. The market leader is especiallybuyer, for instance a company producing metal cans

which creates new capacity to produce cans on the strongly represented in the more densely populated
areas like the capital. Its competitors, 10 in number,premises of or next to the canning facility of a food

producer, this new capacity may only be economically of which some are only locally available, all have
much smaller market shares, the biggest having 12 %.viable when producing for this particular customer, in

which case the investment would be considered to be These 10 competitors together supply another 10 %
of the market via tied outlets. There is strong brandrelationship-specific.
and product differentiation in the market. The market
leader has the strongest brands. It is the only one with
regular national advertising campaigns. It provides its
tied retailers with special stocking cabinets for its(156) Where the supplier provides the buyer with a loan or product.provides the buyer with equipment which is not

relationship-specific, this in itself is normally not
sufficient to justify the exemption of a foreclosure
effect on the market. The instances of capital market
imperfection, whereby it is more efficient for the The result on the market is that in total 46 % (36 % +
supplier of a product than for a bank to provide a 10 %) of the market is foreclosed to potential entrants
loan, will be limited (see efficiency 7 in para- and to incumbents not having tied outlets. Potential
graph 116). Even if the supplier of the product were entrants find entry even more difficult in the densely
to be the more efficient provider of capital, a loan populated areas where foreclosure is even higher,
could only justify a non-compete obligation if the although it is there that they would prefer to enter the
buyer is not prevented from terminating the non- market. In addition, owing to the strong brand and
compete obligation and repaying the outstanding part product differentiation and the high search costs
of the loan at any point in time and without payment relative to the price of the product, the absence of in-
of any penalty. This means that the repayment of the store inter-brand competition leads to an extra welfare
loan should be structured in equal or decreasing loss for consumers. The possible efficiencies of the
instalments and should not increase over time and outlet exclusivity, which the market leader claims
that the buyer should have the possibility to take over result from reduced transport costs and a possible
the equipment provided by the supplier at its market hold-up problem concerning the stocking cabinets,
asset value.This is without prejudice to the possibility, are limited and do not outweigh the negative effects
in case for example of a new point of distribution, to on competition. The efficiencies are limited, as the
delay repayment for the first one or two years until transport costs are linked to quantity and not exclusi-
sales have reached a certain level. vity and the stocking cabinets do not contain special

know-how and are not brand specific. Accordingly, it
is unlikely that the conditions for exemption are
fulfilled.

(157) The transfer of substantial know-how (efficiency 5
in paragraph 116) usually justifies a non-compete
obligation for the whole duration of the supply
agreement, as for example in the context of franch-
ising. (160) Example of quantity forcing

(158) Below the level of dominance the combination of non- A producer X with a 40 % market share sells 80 % of
compete with exclusive distribution may also justify its products through contracts which specify that the
the non-compete obligation lasting the full length of reseller is required to purchase at least 75 % of its
the agreement. In the latter case, the non-compete requirements for that type of product from X. In
obligation is likely to improve the distribution efforts return X is offering financing and equipment at
of the exclusive distributor in his territory (see para- favourable rates. The contracts have a duration of five
graphs 161 to 177). years in which repayment of the loan is foreseen in

equal instalments. However, after the first two years
buyers have the possibility to terminate the contract
with a six-month notice period if they repay the
outstanding loan and take over the equipment at its(159) Example of non-compete
market asset value. At the end of the five-year period
the equipment becomes the property of the buyer.
Most of the competing producers are small, twelve in
total with the biggest having a market share of 20 %,The market leader in a national market for an impulse

consumer product, with a market share of 40 %, sells and engage in similar contracts with different
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durations. The producers with market shares below other non-hardcore vertical restraints, such as a non-
compete obligation limited to five years, quantity10 % often have contracts with longer durations and

with less generous termination clauses. The contracts forcing or exclusive purchasing. A combination of
exclusive distribution and selective distribution is onlyof producer X leave 25 % of requirements free to be

supplied by competitors. In the last three years, two exempted by the Block Exemption Regulation if active
selling in other territories is not restricted. Above thenew producers have entered the market and gained a

combined market share of around 8 %, partly by 30 % market share threshold, the following guidance
is provided for the assessment of exclusive distributiontaking over the loans of a number of resellers in return

for contracts with these resellers. in individual cases.

Producer X’s tied market share is 24 %
(163) The market position of the supplier and his competi-(0,75 × 0,80 × 40 %). The other producers’ tied market

tors is of major importance, as the loss of intra-brandshare is around 25 %. Therefore, in total around 49 %
competition can only be problematic if inter-brandof the market is foreclosed to potential entrants and
competition is limited. The stronger the ‘position ofto incumbents not having tied outlets for at least the
the supplier’, the more serious is the loss of intra-first two years of the supply contracts. The market
brand competition. Above the 30 % market shareshows that the resellers often have difficulty in
threshold there may be a risk of a significant reductionobtaining loans from banks and are too small in
of intra-brand competition. In order to be exemptable,general to obtain capital through other means like the
the loss of intra-brand competition needs to beissuing of shares. In addition, producer X is able to
balanced with real efficiencies.demonstrate that concentrating his sales on a limited

number of resellers allows him to plan his sales better
and to save transport costs. In the light of the 25 %
non-tied part in the contracts of producer X, the real
possibility for early termination of the contract, the
recent entry of new producers and the fact that around (164) The ‘position of the competitors’ can have a dual
half the resellers are not tied, the quantity forcing of significance. Strong competitors will generally mean
75 % applied by producer X is likely to fulfil the that the reduction in intra-brand competition is out-
conditions for exemption. weighed by sufficient inter-brand competition. How-

ever, if the number of competitors becomes rather
small and their market position is rather similar in
terms of market share, capacity and distribution
network, there is a risk of collusion. The loss of intra-
brand competition can increase this risk, especially
when several suppliers operate similar distribution
systems. Multiple exclusive dealerships, i.e. when
different suppliers appoint the same exclusive distribu-2.2. Exclusive distribution
tor in a given territory, may further increase the risk
of collusion. If a dealer is granted the exclusive
right to distribute two or more important competing
products in the same territory, inter-brand compe-
tition is likely to be substantially restricted for those
brands. The higher the cumulative market share of the(161) In an exclusive distribution agreement the supplier
brands distributed by the multiple dealer, the higheragrees to sell his products only to one distributor for
the risk of collusion and the more inter-brand compe-resale in a particular territory. At the same time the
tition will be reduced. Such cumulative effect situationsdistributor is usually limited in his active selling into
may be a reason to withdraw the benefit of the Blockother exclusively allocated territories. The possible
Exemption Regulation when the market shares of thecompetition risks are mainly reduced intra-brand
suppliers are below the threshold of the Block Exemp-competition and market partitioning, which may in
tion Regulation.particular facilitate price discrimination. When most

or all of the suppliers apply exclusive distribution this
may facilitate collusion, both at the suppliers’ and
distributors’ level.

(165) ‘Entry barriers’ that may hinder suppliers from creating
new distributors or finding alternative distributors
are less important in assessing the possible anti-
competitive effects of exclusive distribution. Foreclos-
ure of other suppliers does not arise as long as(162) Exclusive distribution is exempted by the Block

Exemption Regulation when the supplier’s market exclusive distribution is not combined with single
branding.share does not exceed 30 %, even if combined with
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(166) Foreclosure of other distributors is not a problem if market share above 30 % usually has enough bar-
gaining power not to choose a less efficient wholesaler.the supplier which operates the exclusive distribution

system appoints a high number of exclusive distribu- The possible risks for inter-brand competition of
multiple exclusive dealerships are however higher attors in the same market and these exclusive distribu-

tors are not restricted in selling to other non-appointed the wholesale than at the retail level.
distributors. Foreclosure of other distributors may
however become a problem where there is ‘buying
power’ and market power downstream, in particular

(171) The combination of exclusive distribution with singlein the case of very large territories where the exclusive
branding may add the problem of foreclosure of thedistributor becomes the exclusive buyer for a whole
market to other suppliers, especially in case of a densemarket. An example would be a supermarket chain
network of exclusive distributors with small territorieswhich becomes the only distributor of a leading brand
or in case of a cumulative effect. This may necessitateon a national food retail market. The foreclosure of
application of the principles set out above on singleother distributors may be aggravated in the case of
branding. However, when the combination does notmultiple exclusive dealership. Such a case, covered by
lead to significant foreclosure, the combination ofthe Block Exemption Regulation when the market
exclusive distribution and single branding may beshare of each supplier is below 30 %, may give reason
pro-competitive by increasing the incentive for thefor withdrawal of the block exemption.
exclusive distributor to focus his efforts on the particu-
lar brand. Therefore, in the absence of such a foreclos-
ure effect, the combination of exclusive distribution
with non-compete is exemptable for the whole dur-
ation of the agreement, particularly at the wholesale(167) ‘Buying power’ may also increase the risk of collusion

on the buyers’ side when the exclusive distribution level.
arrangements are imposed by important buyers, poss-
ibly located in different territories, on one or several
suppliers.

(172) The combination of exclusive distribution with exclus-
ive purchasing increases the possible competition
risks of reduced intra-brand competition and market
partitioning which may in particular facilitate price
discrimination. Exclusive distribution already limits(168) ‘Maturity of the market’ is important, as loss of intra-

brand competition and price discrimination may be a arbitrage by customers, as it limits the number of
distributors and usually also restricts the distributorsserious problem in a mature market but may be less

relevant in a market with growing demand, changing in their freedom of active selling. Exclusive purchasing,
requiring the exclusive distributors to buy their sup-technologies and changing market positions.
plies for the particular brand directly from the manu-
facturer, eliminates in addition possible arbitrage by
the exclusive distributors, who are prevented from
buying from other distributors in the system. This

(169) ‘The level of trade’ is important as the possible negative enhances the possibilities for the supplier to limit
effects may differ between the wholesale and retail intra-brand competition while applying dissimilar con-
level. Exclusive distribution is mainly applied in the ditions of sale. The combination of exclusive distri-
distribution of final goods and services. A loss of intra- bution and exclusive purchasing is therefore unlikely
brand competition is especially likely at the retail level to be exempted for suppliers with a market share
if coupled with large territories, since final consumers above 30 % unless there are very clear and substantial
may be confronted with little possibility of choosing efficiencies leading to lower prices to all final con-
between a high price/high service and a low price/low sumers. Lack of such efficiencies may also lead to
service distributor for an important brand. withdrawal of the block exemption where the market

share of the supplier is below 30 %.

(170) A manufacturer which chooses a wholesaler to be his (173) The ‘nature of the product’ is not very relevant
exclusive distributor will normally do so for a larger to assessing the possible anti-competitive effects of
territory, such as a whole Member State. As long as exclusive distribution. It is, however, relevant when
the wholesaler can sell the products without limitation the issue of possible efficiencies is discussed, that is
to downstream retailers there are not likely to be after an appreciable anti-competitive effect is estab-
appreciable anti-competitive effects if the manufac- lished.
turer is not dominant. A possible loss of intra-brand
competition at the wholesale level may be easily
outweighed by efficiencies obtained in logistics, pro-
motion etc, especially when the manufacturer is based (174) Exclusive distribution may lead to efficiencies,

especially where investments by the distributors arein a different country. Foreclosure of other wholesalers
within that territory is not likely as a supplier with a required to protect or build up the brand image. In
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general, the case for efficiencies is strongest for new makes it likely, if anti-competitive effects exist, that
the conditions for exemption are fulfilled.products, for complex products, for products whose

qualities are difficult to judge before consumption (so-
called experience products) or of which the qualities
are difficult to judge even after consumption (so-called
credence products). In addition, exclusive distribution (176) Example of multiple exclusive dealerships in an oligo-may lead to savings in logistic costs due to economies polistic marketof scale in transport and distribution.

In a national market for a final product, there are four
market leaders, who each have a market share of
around 20 %. These four market leaders sell their

(175) Example of exclusive distribution at the wholesale product through exclusive distributors at the retail
level level. Retailers are given an exclusive territory which

corresponds to the town in which they are located or
a district of the town for large towns. In most
territories, the four market leaders happen to appoint
the same exclusive retailer (‘multiple dealership’), often

In the market for a consumer durable, A is the centrally located and rather specialised in the product.
market leader. A sells its product through exclusive The remaining 20 % of the national market is compo-
wholesalers. Territories for the wholesalers correspond sed of small local producers, the largest of these
to the entire Member State for small Member States, producers having a market share of 5 % on the
and to a region for larger Member States. These national market. These local producers sell their
exclusive distributors take care of sales to all the products in general through other retailers, in particu-
retailers in their territories. They do not sell to lar because the exclusive distributors of the four largest
final consumers. The wholesalers are in charge of suppliers show in general little interest in selling less
promotion in their markets. This includes sponsoring well-known and cheaper brands. There is strong brand
of local events, but also explaining and promoting the and product differentiation on the market. The four
new products to the retailers in their territories. market leaders have large national advertising cam-
Technology and product innovation are evolving fairly paigns and strong brand images, whereas the fringe
quickly on this market, and pre-sale service to retailers producers do not advertise their products at the
and to final consumers plays an important role. The national level. The market is rather mature, with stable
wholesalers are not required to purchase all their demand and no major product and technological
requirements of the brand of supplier A from the innovation. The product is relatively simple.
producer himself, and arbitrage by wholesalers or
retailers is practicable because the transport costs are
relatively low compared to the value of the product.
The wholesalers are not under a non-compete obli- In such an oligopolistic market, there is a risk of
gation. Retailers also sell a number of brands of collusion between the four market leaders. This risk is
competing suppliers, and there are no exclusive or increased through multiple dealerships. Intra-brand
selective distribution agreements at the retail level. On competition is limited by the territorial exclusivity.
the European market of sales to wholesalers A has Competition between the four leading brands is
around 50 % market share. Its market share on the reduced at the retail level, since one retailer fixes the
various national retail markets varies between 40 % price of all four brands in each territory. The multiple
and 60 %. A has between 6 and 10 competitors on dealership implies that, if one producer cuts the price
every national market: B, C and D are its biggest com- for its brand, the retailer will not be eager to transmit
petitors and are also present on each national market, this price cut to the final consumer as it would reduce
with market shares varying between 20 % and 5 %. its sales and profits made with the other brands.
The remaining producers are national producers, with Hence, producers have a reduced interest in entering
smaller market shares. B, C and D have similar into price competition with one another. Inter-brand
distribution networks, whereas the local producers price competition exists mainly with the low brand
tend to sell their products directly to retailers. image goods of the fringe producers. The possible

efficiency arguments for (joint) exclusive distributors
are limited, as the product is relatively simple, the
resale does not require any specific investments or
training and advertising is mainly carried out at the

On the wholesale market described above, the risk of level of the producers.
reduced intra-brand competition and price discrimi-
nation is low. Arbitrage is not hindered, and the
absence of intra-brand competition is not very relevant
at the wholesale level. At the retail level neither intra- Even though each of the market leaders has a market

share below the threshold, exemption undernor inter-brand competition are hindered. Moreover,
inter-brand competition is largely unaffected by the Article 81(3) may not be justified and withdrawal of

the block exemption may be necessary.exclusive arrangements at the wholesale level. This
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(177) Example of exclusive distribution combined with mainly reduced intra-brand competition and market
partitioning, which may in particular facilitate priceexclusive purchasing
discrimination. When most or all of the suppliers
apply exclusive customer allocation, this may facilitate
collusion, both at the suppliers’ and the distributors’Manufacturer A is the European market leader for a
level.bulky consumer durable, with a market share of

between 40 % and 60 % in most national retail
markets. In every Member State, it has about seven
competitors with much smaller market shares, the
largest of these competitors having a market share of (179) Exclusive customer allocation is exempted by the10 %. These competitors are present on only one or Block Exemption Regulation when the supplier’s mar-two national markets. A sells its product through its ket share does not exceed the 30 % market sharenational subsidiaries to exclusive distributors at the threshold, even if combined with other non-hardcoreretail level, which are not allowed to sell actively into vertical restraints such as non-compete, quantity-each other’s territories. In addition, the retailers are forcing or exclusive purchasing. A combination ofobliged to purchase manufacturer A’s products exclus- exclusive customer allocation and selective distri-ively from the national subsidiary of manufacturer A bution is normally hardcore, as active selling to end-in their own country. The retailers selling the brand of users by the appointed distributors is usually not leftmanufacturer A are the main resellers of that type of free. Above the 30 % market share threshold, theproduct in their territory. They handle competing guidance provided in paragraphs 161 to 177 appliesbrands, but with varying degrees of success and mutatis mutandis to the assessment of exclusiveenthusiasm. A applies price differences of 10 % to customer allocation, subject to the following specific15 % between markets and smaller differences within remarks.markets. This is translated into smaller price differ-
ences at the retail level. The market is relatively stable
on the demand and the supply side, and there are no
significant technological changes.

(180) The allocation of customers normally makes arbitrage
by the customers more difficult. In addition, as each
appointed distributor has his own class of customers,In these markets, the loss of intra-brand competition

results not only from the territorial exclusivity at the non-appointed distributors not falling within such a
class may find it difficult to obtain the product.retail level but is aggravated by the exclusive purchas-

ing obligation imposed on the retailers. The exclusive This will reduce possible arbitrage by non-appointed
distributors. Therefore, above the 30 % market sharepurchase obligation helps to keep markets and territor-

ies separate by making arbitrage between the exclusive threshold of the Block Exemption Regulation exclusive
customer allocation is unlikely to be exemptableretailers impossible. The exclusive retailers also cannot

sell actively into each other’s territory and in practice unless there are clear and substantial efficiency effects.
tend to avoid delivering outside their own territory.
This renders price discrimination possible. Arbitrage
by consumers or independent traders is limited due to
the bulkiness of the product.

(181) Exclusive customer allocation is mainly applied to
intermediate products and at the wholesale level when
it concerns final products, where customer groupsThe possible efficiency arguments of this system, with different specific requirements concerning thelinked to economies of scale in transport and pro- product can be distinguished.motion efforts at the retailers’ level, are unlikely to

outweigh the negative effect of price discrimination
and reduced intra-brand competition. Consequently,
it is unlikely that the conditions for exemption are
fulfilled. (182) Exclusive customer allocation may lead to efficiencies,

especially when the distributors are required to make
investments in for instance specific equipment, skills
or know-how to adapt to the requirements of their
class of customers. The depreciation period of these
investments indicates the justified duration of an2.3. Exclusive customer allocation
exclusive customer allocation system. In general the
case is strongest for new or complex products and for
products requiring adaptation to the needs of the
individual customer. Identifiable differentiated needs(178) In an exclusive customer allocation agreement, the

supplier agrees to sell his products only to one are more likely for intermediate products, that is
products sold to different types of professional buyers.distributor for resale to a particular class of customers.

At the same time, the distributor is usually limited in Allocation of final consumers is unlikely to lead
to any efficiencies and is therefore unlikely to behis active selling to other exclusively allocated classes

of customers. The possible competition risks are exempted.
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(183) Example of exclusive customer allocation (185) The possible competition risks are a reduction in
intra-brand competition and, especially in case of
cumulative effect, foreclosure of certain type(s) of
distributors and facilitation of collusion between sup-
pliers or buyers. To assess the possible anti-competi-A company has developed a sophisticated sprinkler
tive effects of selective distribution under Article 81(1),installation. The company has currently a market share
a distinction needs to be made between purely qualitat-of 40 % on the market for sprinkler installations.
ive selective distribution and quantitative selectiveWhen it started selling the sophisticated sprinkler it
distribution. Purely qualitative selective distributionhad a market share of 20 % with an older product.
selects dealers only on the basis of objective criteriaThe installation of the new type of sprinkler depends
required by the nature of the product such as trainingon the type of building that it is installed in and on
of sales personnel, the service provided at the point ofthe use of the building (office, chemical plant, hospital
sale, a certain range of the products being sold etc (1).etc.). The company has appointed a number of
The application of such criteria does not put a directdistributors to sell and install the sprinkler installation.
limit on the number of dealers. Purely qualitativeEach distributor needed to train its employees for the
selective distribution is in general considered to fallgeneral and specific requirements of installing the
outside Article 81(1) for lack of anti-competitivesprinkler installation for a particular class of cus-
effects, provided that three conditions are satisfied.tomers. To ensure that distributors would specialise
First, the nature of the product in question mustthe company assigned to each distributor an exclusive
necessitate a selective distribution system, in the senseclass of customers and prohibited active sales to each
that such a system must constitute a legitimateothers’ exclusive customer classes. After five years, all
requirement, having regard to the nature of thethe exclusive distributors will be allowed to sell actively
product concerned, to preserve its quality and ensureto all classes of customers, thereby ending the system
its proper use. Secondly, resellers must be chosen onof exclusive customer allocation. The supplier may
the basis of objective criteria of a qualitative naturethen also start selling to new distributors. The market
which are laid down uniformly for all potentialis quite dynamic, with two recent entries and a number
resellers and are not applied in a discriminatoryof technological developments. Competitors, with
manner. Thirdly, the criteria laid down must not gomarket shares between 25 % and 5 %, are also upgrad-
beyond what is necessary (2). Quantitative selectiveing their products.
distribution adds further criteria for selection that
more directly limit the potential number of dealers by,
for instance, requiring minimum or maximum sales,
by fixing the number of dealers, etc.As the exclusivity is of limited duration and helps

to ensure that the distributors may recoup their
investments and concentrate their sales efforts first on
a certain class of customers in order to learn the trade,
and as the possible anti-competitive effects seem

(186) Qualitative and quantitative selective distribution islimited in a dynamic market, the conditions for
exempted by the Block Exemption Regulation up toexemption are likely to be fulfilled.
30 % market share, even if combined with other non-
hardcore vertical restraints, such as non-compete or
exclusive distribution, provided active selling by the
authorised distributors to each other and to end users
is not restricted. The Block Exemption Regulation
exempts selective distribution regardless of the nature
of the product concerned. However, where the nature

2.4. Selective distribution of the product does not require selective distribution,
such a distribution system does not generally bring
about sufficient efficiency enhancing effects to
counterbalance a significant reduction in intra-brand
competition. If appreciable anti-competitive effects

(184) Selective distribution agreements, like exclusive distri-
bution agreements, restrict on the one hand the
number of authorised distributors and on the other
the possibilities of resale. The difference with exclusive
distribution is that the restriction of the number of
dealers does not depend on the number of territories

(1) See for example judgment of the Court of First Instance in Casebut on selection criteria linked in the first place to
T-88/92 Groupement d’achat Édouard Leclerc v Commissionthe nature of the product. Another difference with
[1996] ECR II-1961.exclusive distribution is that the restriction on resale (2) See judgments of the Court of Justice in Case 31/80 L’Oréal v

is not a restriction on active selling to a territory but a PVBA [1980] ECR 3775, paragraphs 15 and 16; Case 26/76
restriction on any sales to non-authorised distributors, Metro I [1977] ECR 1875, paragraphs 20 and 21; Case 107/82
leaving only appointed dealers and final customers as AEG [1983] ECR 3151, paragraph 35; and of the Court of First
possible buyers. Selective distribution is almost always Instance in Case T-19/91 Vichy v Commission [1992] ECR II-

415, paragraph 65.used to distribute branded final products.
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occur, the benefit of the Block Exemption Regulation the market covered by selective distribution is below
50 %. Also, no problem is likely to arise where theis likely to be withdrawn. In addition, the following

guidance is provided for the assessment of selective market coverage ratio exceeds 50 %, but the aggregate
market share of the five largest suppliers (CR5) isdistribution in individual cases which are not covered

by the Block Exemption Regulation or in the case of below 50 %. Where both the CR5 and the share of the
market covered by selective distribution exceed 50 %,cumulative effects resulting from parallel networks of

selective distribution. the assessment may vary depending on whether or
not all five largest suppliers apply selective distri-
bution. The stronger the position of the competitors
not applying selective distribution, the less likely the
foreclosure of other distributors. If all five largest

(187) The market position of the supplier and his competi- suppliers apply selective distribution, competition
tors is of central importance in assessing possible concerns may in particular arise with respect to those
anti-competitive effects, as the loss of intra-brand agreements that apply quantitative selection criteria
competition can only be problematic if inter-brand by directly limiting the number of authorised dealers.
competition is limited. The stronger the position of The conditions of Article 81(3) are in general unlikely
the supplier, the more problematic is the loss of intra- to be fulfilled if the selective distribution systems at
brand competition. Another important factor is the issue prevent access to the market by new distributors
number of selective distribution networks present in capable of adequately selling the products in question,
the same market. Where selective distribution is especially price discounters, thereby limiting distri-
applied by only one supplier in the market which is bution to the advantage of certain existing channels
not a dominant undertaking, quantitative selective and to the detriment of final consumers. More indirect
distribution does not normally create net negative forms of quantitative selective distribution, resulting
effects provided that the contract goods, having regard for instance from the combination of purely qualitative
to their nature, require the use of a selective distri- selection criteria with the requirement imposed on the
bution system and on condition that the selection dealers to achieve a minimum amount of annual
criteria applied are necessary to ensure efficient distri- purchases, are less likely to produce net negative
bution of the goods in question. The reality, however, effects, if such an amount does not represent a
seems to be that selective distribution is often applied significant proportion of the dealer’s total turnover
by a number of the suppliers in a given market. achieved with the type of products in question and it

does not go beyond what is necessary for the supplier
to recoup his relationship-specific investment and/or
realise economies of scale in distribution. As regards
individual contributions, a supplier with a market

(188) The position of competitors can have a dual signifi- share of less than 5 % is in general not considered to
cance and plays in particular a role in case of a contribute significantly to a cumulative effect.
cumulative effect. Strong competitors will mean in
general that the reduction in intra-brand competition
is easily outweighed by sufficient inter-brand compe-
tition. However, when a majority of the main suppliers
apply selective distribution there will be a significant
loss of intra-brand competition and possible foreclos-
ure of certain types of distributors as well as an

(190) ‘Entry barriers’ are mainly of interest in the case ofincreased risk of collusion between those major sup-
foreclosure of the market to non-authorised dealers.pliers. The risk of foreclosure of more efficient distribu-
In general entry barriers will be considerable astors has always been greater with selective distribution
selective distribution is usually applied by manufac-than with exclusive distribution, given the restriction
turers of branded products. It will in general take timeon sales to non-authorised dealers in selective distri-
and considerable investment for excluded retailers tobution. This is designed to give selective distribution
launch their own brands or obtain competitive sup-systems a closed character, making it impossible for
plies elsewhere.non-authorised dealers to obtain supplies. This makes

selective distribution particularly well suited to avoid
pressure by price discounters on the margins of the
manufacturer, as well as on the margins of the
authorised dealers.

(191) ‘Buying power’ may increase the risk of collusion
between dealers and thus appreciably change the
analysis of possible anti-competitive effects of selective(189) Where the Block Exemption Regulation applies to

individual networks of selective distribution, with- distribution. Foreclosure of the market to more
efficient retailers may especially result where a strongdrawal of the block exemption or disapplication of the

Block Exemption Regulation may be considered in dealer organisation imposes selection criteria on the
supplier aimed at limiting distribution to the advantagecase of cumulative effects. However, a cumulative

effect problem is unlikely to arise when the share of of its members.
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(192) Article 5(c) of the Block Exemption Regulation pro- of which the qualities are difficult to judge before
consumption (so-called experience products) or ofvides that the supplier may not impose an obligation

causing the authorised dealers, either directly or which the qualities are difficult to judge even after
consumption (so-called credence products). The com-indirectly, not to sell the brands of particular compet-

ing suppliers. This condition aims specifically at bination of selective and exclusive distribution is likely
to infringe Article 81 if it is applied by a supplieravoiding horizontal collusion to exclude particular

brands through the creation of a selective club of whose market share exceeds 30 % or in case of
cumulative effects, even though active sales betweenbrands by the leading suppliers. This kind of obligation

is unlikely to be exemptable when the CR5 is equal to the territories remain free. Such a combination may
exceptionally fulfil the conditions of Article 81(3) if itor above 50 %, unless none of the suppliers imposing

such an obligation belongs to the five largest suppliers is indispensable to protect substantial and relationship-
specific investments made by the authorised dealersin the market.
(efficiency 4 in paragraph 116).

(193) Foreclosure of other suppliers is normally not a
problem as long as other suppliers can use the same
distributors, i.e. as long as the selective distribution

(196) To ensure that the least anti-competitive restraint issystem is not combined with single branding. In the
chosen, it is relevant to see whether the same ef-case of a dense network of authorised distributors or
ficiencies can be obtained at a comparable cost by forin the case of a cumulative effect, the combination of
instance service requirements alone.selective distribution and a non-compete obligation

may pose a risk of foreclosure to other suppliers. In
that case the principles set out above on single
branding apply. Where selective distribution is not
combined with a non-compete obligation, foreclosure
of the market to competing suppliers may still be a
problem when the leading suppliers apply not only

(197) Example of quantitative selective distribution:purely qualitative selection criteria, but impose on
their dealers certain additional obligations such as the
obligation to reserve a minimum shelf-space for their
products or to ensure that the sales of their products
by the dealer achieve a minimum percentage of the
dealer’s total turnover. Such a problem is unlikely to In a market for consumer durables, the market leader
arise if the share of the market covered by selective (brand A), with a market share of 35 %, sells its product
distribution is below 50 % or, where this coverage to final consumers through a selective distribution
ratio is exceeded, if the market share of the five largest network. There are several criteria for admission to
suppliers is below 50 %. the network: the shop must employ trained staff and

provide pre-sales services, there must be a specialised
area in the shop devoted to the sales of the product
and similar hi-tech products, and the shop is required
to sell a wide range of models of the supplier and to

(194) Maturity of the market is important, as loss of display them in an attractive manner. Moreover, the
intra-brand competition and possible foreclosure of number of admissible retailers in the network is
suppliers or dealers may be a serious problem in a directly limited through the establishment of a
mature market but is less relevant in a market with maximum number of retailers per number of inhabi-
growing demand, changing technologies and changing tants in each province or urban area. Manufacturer A
market positions. has 6 competitors in this market. Its largest competi-

tors, B, C and D, have market shares of respectively
25, 15 and 10 %, whilst the other producers have
smaller market shares. A is the only manufacturer to
use selective distribution. The selective distributors of
brand A always handle a few competing brands.(195) Selective distribution may be efficient when it leads to

savings in logistical costs due to economies of scale in However, competing brands are also widely sold in
shops which are not member of A’s selective distri-transport and this may happen irrespective of the

nature of the product (efficiency 6 in paragraph 116). bution network. Channels of distribution are various:
for instance, brands B and C are sold in most of A’sHowever, this is usually only a marginal efficiency in

selective distribution systems. To help solve a free- selected shops, but also in other shops providing a
high quality service and in hypermarkets. Brand D isrider problem between the distributors (efficiency 1 in

paragraph 116) or to help create a brand image mainly sold in high service shops. Technology is
evolving quite rapidly in this market, and the main(efficiency 8 in paragraph 116), the nature of the

product is very relevant. In general the case is strongest suppliers maintain a strong quality image for their
products through advertising.for new products, for complex products, for products
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In this market, the coverage ratio of selective distri- presentation and pre-sales services rule out most price
discounters from the network of authorised dealers.bution is 35 %. Inter-brand competition is not directly

affected by the selective distribution system of A. As a consequence, consumers have no choice but to
buy the five leading brands in high service/high priceIntra-brand competition for brand A may be reduced,

but consumers have access to low service/low price shops. This leads to reduced inter-brand competition
between the five leading brands. The fact that the tworetailers for brands B and C, which have a comparable

quality image to brand A. Moreover, access to high smallest brands can be bought in low service/low price
shops does not compensate for this, because the brandservice retailers for other brands is not foreclosed,

since there is no limitation on the capacity of selected image of the five market leaders is much better. Inter-
brand competition is also limited through multipledistributors to sell competing brands, and the quanti-

tative limitation on the number of retailers for brand dealership. Even though there exists some degree of
intra-brand competition and the number of retailers isA leaves other high service retailers free to distribute

competing brands. In this case, in view of the service not directly limited, the criteria for admission are strict
enough to lead to a small number of retailers for therequirements and the efficiencies these are likely

to provide and the limited effect on intra-brand five leading brands in each territory.
competition the conditions for exempting A’s selective
distribution network are likely to be fulfilled.

The efficiencies associated with these quantitative
selective distribution systems are low: the product is
not very complex and does not justify a particularly
high service. Unless the manufacturers can prove that
there are clear efficiencies linked to their network of

(198) Example of selective distribution with cumulative selective distribution, it is probable that the block
effects: exemption will have to be withdrawn because of its

cumulative effects resulting in less choice and higher
prices for consumers.

On a market for a particular sports article, there are
seven manufacturers, whose respective market shares
are: 25 %, 20 %, 15 %, 15 %, 10 %, 8 % and 7 %. The

2.5. Franchisingfive largest manufacturers distribute their products
through quantitative selective distribution, whilst the
two smallest use different types of distribution sys-
tems, which results in a coverage ratio of selective

(199) Franchise agreements contain licences of intellectualdistribution of 85 %. The criteria for access to the
property rights relating in particular to trade marks orselective distribution networks are remarkably uni-
signs and know-how for the use and distribution ofform amongst manufacturers: shops are required to
goods or services. In addition to the licence of IPRs,have trained personnel and to provide pre-sale ser-
the franchisor usually provides the franchisee duringvices, there must be a specialised area in the shop
the life of the agreement with commercial or technicaldevoted to the sales of the article and a minimum size
assistance. The licence and the assistance are integralfor this area is specified. The shop is required to sell a
components of the business method being franchised.wide range of the brand in question and to display the
The franchisor is in general paid a franchise fee by thearticle in an attractive manner, the shop must be
franchisee for the use of the particular businesslocated in a commercial street, and this type of article
method. Franchising may enable the franchisor tomust represent at least 30 % of the total turnover of
establish, with limited investments, a uniform networkthe shop. In general, the same dealer is appointed
for the distribution of his products. In addition to theselective distributor for all five brands. The two brands
provision of the business method, franchise agree-which do not use selective distribution usually sell
ments usually contain a combination of differentthrough less specialised retailers with lower service
vertical restraints concerning the products being dis-levels. The market is stable, both on the supply and on
tributed, in particular selective distribution and/orthe demand side, and there is strong brand image and
non-compete and/or exclusive distribution or weakerproduct differentiation. The five market leaders have
forms thereof.strong brand images, acquired through advertising and

sponsoring, whereas the two smaller manufacturers
have a strategy of cheaper products, with no strong
brand image.

(200) The coverage by the Block Exemption Regulation of
the licensing of IPRs contained in franchise agreements
is dealt with in paragraphs 23 to 45. As for the vertical
restraints on the purchase, sale and resale of goods
and services within a franchising arrangement, suchIn this market, access by general price discounters

to the five leading brands is denied. Indeed, the as selective distribution, non-compete or exclusive
distribution, the Block Exemption Regulation appliesrequirement that this type of article represents at least

30 % of the activity of the dealers and the criteria on up to the 30 % market share threshold for the
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franchisor or the supplier designated by the franchi- Sweet retailers buy their sweets on a national market
from either national producers that cater for nationalsor (1). The guidance provided earlier in respect of

these types of restraints applies also to franchising, tastes or from wholesalers which import sweets from
foreign producers in addition to selling products fromsubject to the following specific remarks:
national producers. On this market the franchisor’s
products compete with other brands of sweets. The
franchisor has a market share of 30 % on the market1) In line with general rule 8 (see paragraph 119),
for sweets sold to retailers. Competition comes from athe more important the transfer of know-how,
number of national and international brands, some-the more easily the vertical restraints fulfil the
times produced by large diversified food companies.conditions for exemption.
There are many potential points of sale of sweets
in the form of tobacconists, general food retailers,
cafeterias and specialised sweet shops. On the market2) A non-compete obligation on the goods or
for machines for colouring food the franchisor’sservices purchased by the franchisee falls outside
market share is below 10 %.Article 81(1) when the obligation is necessary to

maintain the common identity and reputation of
the franchised network. In such cases, the dur-
ation of the non-compete obligation is also
irrelevant under Article 81(1), as long as it Most of the obligations contained in the franchisedoes not exceed the duration of the franchise agreements can be assessed as being necessary toagreement itself. protect the intellectual property rights or maintain the

common identity and reputation of the franchised
network and fall outside Article 81(1). The restrictions
on selling (contract territory and selective distribution)(201) Example of franchising:
provide an incentive to the franchisees to invest in the
colouring machine and the franchise concept and, if
not necessary for, at least help to maintain theA manufacturer has developed a new format for selling
common identity, thereby offsetting the loss of intra-sweets in so-called fun shops where the sweets can be
brand competition. The non-compete clause excludingcoloured specially on demand from the consumer.
other brands of sweets from the shops for the fullThe manufacturer of the sweets has also developed the
duration of the agreements does allow the franchisormachines to colour the sweets. The manufacturer
to keep the outlets uniform and prevent competitorsalso produces the colouring liquids. The quality and
from benefiting from its trade name. It does not leadfreshness of the liquid is of vital importance to
to any serious foreclosure in view of the great numberproducing good sweets. The manufacturer made a
of potential outlets available to other sweet producers.success of its sweets through a number of own retail
The franchise agreements of this franchisor are likelyoutlets all operating under the same trade name and
to fulfil the conditions for exemption underwith the uniform fun image (style of lay-out of the
Article 81(3) in as far as the obligations containedshops, common advertising etc.). In order to expand
therein fall under Article 81(1).sales the manufacturer started a franchising system.

The franchisees are obliged to buy the sweets, liquid
and colouring machine from the manufacturer, to
have the same image and operate under the trade
name, pay a franchise fee, contribute to common
advertising and ensure the confidentiality of the
operating manual prepared by the franchisor. In
addition, the franchisees are only allowed to sell from

2.6. Exclusive supplythe agreed premises, are only allowed to sell to end
users or other franchisees and are not allowed to sell
other sweets. The franchisor is obliged not to appoint
another franchisee nor operate a retail outlet himself
in a given contract territory. The franchisor is also
under the obligation to update and further develop its

(202) Exclusive supply as defined in Article 1(c) of the Blockproducts, the business outlook and the operating
Exemption Regulation is the extreme form of limitedmanual and make these improvements available to
distribution in as far as the limit on the number ofall retail franchisees. The franchise agreements are
buyers is concerned: in the agreement it is specifiedconcluded for a duration of 10 years.
that there is only one buyer inside the Community to
which the supplier may sell a particular final product.
For intermediate goods or services, exclusive supply
means that there is only one buyer inside the Com-
munity or that there is only one buyer inside the(1) See also paragraphs AEG [1983] ECR 3151, paragraph 35; and of
Community for the purposes of a specific use. Forthe Court of First Instance in Case T-19/91 Vichy v Commission
intermediate goods or services, exclusive supply is[1992] ECR II-415, paragraph 65. See also paragraphs 89 to 95,

in particular paragraph 95. often referred to as industrial supply.
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(203) Exclusive supply as defined in Article 1(c) of the Block Foreclosure of competing buyers is not very likely
where these competitors have similar buying powerExemption Regulation is exempted by Article 2(1)

read in conjunction with Article 3(2) of the Block and can offer the suppliers similar sales possibilities.
In such a case, foreclosure could only occur forExemption Regulation up to 30 % market share of the

buyer, even if combined with other non-hardcore potential entrants, who may not be able to secure
supplies when a number of major buyers all entervertical restraints such as non-compete. Above the

market share threshold the following guidance is into exclusive supply contracts with the majority of
suppliers on the market. Such a cumulative effectprovided for the assessment of exclusive supply in

individual cases. may lead to withdrawal of the benefit of the Block
Exemption Regulation.

(204) The main competition risk of exclusive supply is (207) Entry barriers at the supplier level are relevant to
foreclosure of other buyers. The market share of the establishing whether there is real foreclosure. In as far
buyer on the upstream purchase market is obviously as it is efficient for competing buyers to provide the
important for assessing the ability of the buyer to goods or services themselves via upstream vertical
‘impose’ exclusive supply which forecloses other integration, foreclosure is unlikely to be a real prob-
buyers from access to supplies. The importance of the lem. However, often there are significant entry barriers.
buyer on the downstream market is however the
factor which determines whether a competition prob-
lem may arise. If the buyer has no market power
downstream, then no appreciable negative effects for

(208) Countervailing power of suppliers is relevant, asconsumers can be expected. Negative effects can
important suppliers will not easily allow themselveshowever be expected when the market share of the
to be cut off from alternative buyers. Foreclosure isbuyer on the downstream supply market as well as the
therefore mainly a risk in the case of weak suppliersupstream purchase market exceeds 30 %. Where the
and strong buyers. In the case of strong suppliers themarket share of the buyer on the upstream market
exclusive supply may be found in combination withdoes not exceed 30 %, significant foreclosure effects
non-compete. The combination with non-competemay still result, especially when the market share of
brings in the rules developed for single branding.the buyer on his downstream market exceeds 30 %. In
Where there are relationship-specific investmentssuch cases withdrawal of the block exemption may be
involved on both sides (hold-up problem) the combi-required. Where a company is dominant on the
nation of exclusive supply and non-compete i.e.downstream market, any obligation to supply the
reciprocal exclusivity in industrial supply agreementsproducts only or mainly to the dominant buyer may
is usually justified below the level of dominance.easily have significant anti-competitive effects.

(209) Lastly, the level of trade and the nature of the product
are relevant for foreclosure. Foreclosure is less likely(205) It is not only the market position of the buyer on the
in the case of an intermediate product or whereupstream and downstream market that is important
the product is homogeneous. Firstly, a foreclosedbut also the extent to and the duration for which he
manufacturer that uses a certain input usually hasapplies an exclusive supply obligation. The higher the
more flexibility to respond to the demand of histied supply share, and the longer the duration of the
customers than the wholesaler/retailer has inexclusive supply, the more significant the foreclosure
responding to the demand of the final consumer foris likely to be. Exclusive supply agreements shorter
whom brands may play an important role. Secondly,than five years entered into by non-dominant com-
the loss of a possible source of supply matters less forpanies usually require a balancing of pro- and anti-
the foreclosed buyers in the case of homogeneouscompetitive effects, while agreements lasting longer
products than in the case of a heterogeneous productthan five years are for most types of investments
with different grades and qualities.not considered necessary to achieve the claimed

efficiencies or the efficiencies are not sufficient to
outweigh the foreclosure effect of such long-term
exclusive supply agreements.

(210) For homogeneous intermediate products, anti-com-
petitive effects are likely to be exemptable below the
level of dominance. For final branded products or
differentiated intermediate products where there are
entry barriers, exclusive supply may have appreciable(206) The market position of the competing buyers on the

upstream market is important as it is only likely anti-competitive effects where the competing buyers
are relatively small compared to the foreclosing buyer,that competing buyers will be foreclosed for anti-

competitive reasons, i.e. to increase their costs, if they even if the latter is not dominant on the downstream
market.are significantly smaller than the foreclosing buyer.
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(211) Where appreciable anti-competitive effects are estab- with one buyer. Quantity forcing on the supplier may
have similar but more mitigated effects than exclusivelished, an exemption under Article 81(3) is possible as

long as the company is not dominant. Efficiencies supply. The assessment of quantity forcing will depend
on the degree of foreclosure of other buyers on thecan be expected in the case of a hold-up problem

(paragraph 116, points 4 and 5), and this is more upstream market.
likely for intermediate products than for final products.
Other efficiencies are less likely. Possible economies of
scale in distribution (paragraph 116, point 6) do not
seem likely to justify exclusive supply.

2.7. Tying

(215) Tying exists when the supplier makes the sale of one(212) In the case of a hold-up problem and even more so in
product conditional upon the purchase of anotherthe case of scale economies in distribution, quantity
distinct product from the supplier or someone desig-forcing on the supplier, such as minimum supply
nated by the latter. The first product is referred to asrequirements, could well be a less restrictive alterna-
the tying product and the second is referred to as thetive.
tied product. If the tying is not objectively justified by
the nature of the products or commercial usage, such
practice may constitute an abuse within the meaning
of Article 82 (1). Article 81 may apply to horizontal

(213) Example of exclusive supply: agreements or concerted practices between competing
suppliers which make the sale of one product con-
ditional upon the purchase of another distinct product.
Tying may also constitute a vertical restraint falling

On a market for a certain type of components under Article 81 where it results in a single branding
(intermediate product market) supplier A agrees with type of obligation (see paragraphs 138 to 160) for the
buyer B to develop, with his own know-how and tied product. Only the latter situation is dealt with in
considerable investment in new machines and with these Guidelines.
the help of specifications supplied by buyer B, a
different version of the component. B will have to
make considerable investments to incorporate the new

(216) What is to be considered as a distinct product iscomponent. It is agreed that A will supply the new
determined first of all by the demand of the buyers.product only to buyer B for a period of five years from
Two products are distinct if, in the absence of tying,the date of first entry on the market. B is obliged to
from the buyers’ perspective, the products are pur-buy the new product only from A for the same period
chased by them on two different markets. For instance,of five years. Both A and B can continue to sell and
since customers want to buy shoes with laces, it hasbuy respectively other versions of the component
become commercial usage for shoe manufacturers toelsewhere. The market share of buyer B on the
supply shoes with laces. Therefore, the sale of shoesupstream component market and on the downstream
with laces is not a tying practice. Often combinationsfinal goods market is 40 %. The market share of the
have become accepted practice because the nature ofcomponent supplier is 35 %. There are two other
the product makes it technically difficult to supplycomponent suppliers with around 20-25 % market
one product without the supply of another product.share and a number of small suppliers.

(217) The main negative effect of tying on competition isGiven the considerable investments, the agreement is
possible foreclosure on the market of the tied product.likely to fulfil the conditions for exemption in view of
Tying means that there is at least a form of quantity-the efficiencies and the limited foreclosure effect.
forcing on the buyer in respect of the tied product.Other buyers are foreclosed from a particular version
Where in addition a non-compete obligation is agreedof a product of a supplier with 35 % market share
in respect of the tied product, this increases theand there are other component suppliers that could
possible foreclosure effect on the market of the tieddevelop similar new products. The foreclosure of part
product. Tying may also lead to supra-competitiveof buyer B’s demand to other suppliers is limited to
prices, especially in three situations. Firstly, when themaximum 40 % of the market.
tying and tied product are partly substitutable for
the buyer. Secondly, when the tying allows price
discrimination according to the use the customer

(214) Exclusive supply is based on a direct or indirect
obligation causing the supplier only to sell to one
buyer. Quantity forcing on the supplier is based on
incentives agreed between the supplier and the buyer (1) Judgment of the Court of Justice in Case C-333/94 P Tetrapak v

Commission[1996] ECR I-5951, paragraph 37.that make the former concentrate his sales mainly
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makes of the tying product, for example the tying of Article 81(3) arises as long as the company is not
dominant. Tying obligations may help to produceink cartridges to the sale of photocopying machines

(metering). Thirdly, when in the case of long-term efficiencies arising from joint production or joint
distribution. Where the tied product is not producedcontracts or in the case of after-markets with original

equipment with a long replacement time, it becomes by the supplier, an efficiency may also arise from the
supplier buying large quantities of the tied product.difficult for the customers to calculate the conse-

quences of the tying. Lastly, tying may also lead to For tying to be exemptable, it must, however, be
shown that at least part of these cost reductions arehigher entry barriers both on the market of the tying

and on the market of the tied product. passed on to the consumer. Tying is therefore normally
not exemptable when the retailer is able to obtain, on
a regular basis, supplies of the same or equivalent
products on the same or better conditions than
those offered by the supplier which applies the tying(218) Tying is exempted by Article 2(1) read in conjunction practice. Another efficiency may exist where tyingwith Article 3 of the Block Exemption Regulation helps to ensure a certain uniformity and qualitywhen the market share of the supplier on both the standardisation (see efficiency 8 in paragraph 116).market of the tied product and the market of the tying However, it needs to be demonstrated that the positiveproduct does not exceed 30 %. It may be combined effects cannot be realised equally efficiently by requir-with other non-hardcore vertical restraints such as ing the buyer to use or resell products satisfyingnon-compete or quantity forcing in respect of the minimum quality standards, without requiring thetying product, or exclusive purchasing. Above the buyer to purchase these from the supplier or someonemarket share threshold the following guidance is designated by the latter. The requirements concerningprovided for the assessment of tying in individual minimum quality standards would not normally fallcases. within Article 81(1). Where the supplier of the tying
product imposes on the buyer the suppliers from
which the buyer must purchase the tied product, for
instance because the formulation of minimum quality
standards is not possible, this may also fall outside(219) The market position of the supplier on the market of
Article 81(1), especially where the supplier of the tyingthe tying product is obviously of main importance to
product does not derive a direct (financial) benefitassess possible anti-competitive effects. In general this
from designating the suppliers of the tied product.type of agreement is imposed by the supplier. The

importance of the supplier on the market of the tying
product is the main reason why a buyer may find it
difficult to refuse a tying obligation.

(220) To assess the supplier’s market power, the market (223) The effect of supra-competitive prices is considered
position of his competitors on the market of the tying anti-competitive in itself. The effect of foreclosure
product is important. As long as his competitors are depends on the tied percentage of total sales on the
sufficiently numerous and strong, no anti-competitive market of the tied product. On the question of
effects can be expected, as buyers have sufficient what can be considered appreciable foreclosure under
alternatives to purchase the tying product without the Article 81(1), the analysis for single branding can be
tied product, unless other suppliers are applying applied. Above the 30 % market share threshold
similar tying. In addition, entry barriers on the market exemption of tying is unlikely, unless there are clear
of the tying product are relevant to establish the efficiencies that are transmitted, at least in part, to
market position of the supplier. When tying is com- consumers. Exemption is even less likely when tying
bined with a non-compete obligation in respect of is combined with non-compete, either in respect of
the tying product, this considerably strengthens the the tied or in respect of the tying product.
position of the supplier.

(221) Buying power is relevant, as important buyers will not
easily be forced to accept tying without obtaining at
least part of the possible efficiencies. Tying not based (224) Withdrawal of the block exemption is likely where noon efficiency is therefore mainly a risk where buyers efficiencies result from tying or where such efficienciesdo not have significant buying power. are not passed on to the consumer (see para-

graph 222). Withdrawal is also likely in the case of a
cumulative effect where a majority of the suppliers
apply similar tying arrangements without the possible
efficiencies being transmitted at least in part to con-(222) Where appreciable anti-competitive effects are estab-

lished, the question of a possible exemption under sumers.
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2.8. Recommended and maximum resale prices find it difficult to deviate from what they perceive to
be the preferred resale price proposed by such an
important supplier on the market. Under such circum-(225) The practice of recommending a resale price to a
stances the practice of imposing a maximum resalereseller or requiring the reseller to respect a maximum
price or recommending a resale price may infringeresale price is — subject to the comments in para-
Article 81(1) if it leads to a uniform price level.graphs 46 to 56 concerning RPM — covered by the

Block Exemption Regulation when the market share
(228) The second most important factor for assessing poss-of the supplier does not exceed the 30 % threshold.

ible anti-competitive effects of the practice ofFor cases above the market share threshold and for
maximum and recommended prices is the marketcases of withdrawal of the block exemption the
position of competitors. Especially in a narrow oligop-following guidance is provided.
oly, the practice of using or publishing maximum or
recommended prices may facilitate collusion between(226) The possible competition risk of maximum and rec-
the suppliers by exchanging information on the pre-ommended prices is firstly that the maximum or
ferred price level and by reducing the likelihoodrecommended price will work as a focal point for the
of lower resale prices. The practice of imposing aresellers and might be followed by most or all of them.
maximum resale price or recommending resale pricesA second competition risk is that maximum or
leading to such effects may also infringe Article 81(1).recommended prices may facilitate collusion between

suppliers.
2.9. Other vertical restraints

(227) The most important factor for assessing possible anti-
competitive effects of maximum or recommended (229) The vertical restraints and combinations described

above are only a selection. There are other restraintsresale prices is the market position of the supplier.
The stronger the market position of the supplier, the and combinations for which no direct guidance is

provided here. They will however be treated accordinghigher the risk that a maximum resale price or a
recommended resale price leads to a more or less to the same principles, with the help of the same

general rules and with the same emphasis on the effectuniform application of that price level by the resellers,
because they may use it as a focal point. They may on the market.
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Commission Regulation (EC) No 1400/2002 
of 31 July 2002 
on the application of Article 81(3) of the Treaty to categories of vertical 
agreements and concerted practices in the motor vehicle sector 
 
THE COMMISSION OF THE EUROPEAN COMMUNITIES, 
Having regard to the Treaty establishing the European Community, 
Having regard to Council Regulation No 19/65/EEC of 2 March 1965 on the 
application of Article 85(3) of the Treaty to certain categories of agreements and 
concerted practices(1), as last amended by Regulation (EC) No 1215/1999(2), and 
in particular Article 1 thereof, 
Having published a draft of this Regulation(3), 
Having consulted the Advisory Committee on Restrictive Practices and Dominant 
Positions, 
Whereas: 
(1) Experience acquired in the motor vehicle sector regarding the distribution of 
new motor vehicles, spare parts and after sales services makes it possible to define 
categories of vertical agreements which can be regarded as normally satisfying the 
conditions laid down in Article 81(3). 
(2) This experience leads to the conclusion that rules stricter than those provided 
for by Commission Regulation (EC) No 2790/1999 of 22 December 1999 on the 
application of Article 81(3) of the Treaty to categories of vertical agreements and 
concerted practices(4) are necessary in this sector. 
(3) These stricter rules for exemption by category (the exemption) should apply to 
vertical agreements for the purchase or sale of new motor vehicles, vertical 
agreements for the purchase or sale of spare parts for motor vehicles and vertical 
agreements for the purchase or sale of repair and maintenance services for such 
vehicles where these agreements are concluded between non-competing 
undertakings, between certain competitors, or by certain associations of retailers 
or repairers. This includes vertical agreements concluded between a distributor 
acting at the retail level or an authorised repairer and a (sub)distributor or repairer. 
This Regulation should also apply to these vertical agreements when they contain 
ancillary provisions on the assignment or use of intellectual property rights. The 
term "vertical agreements" should be defined accordingly to include both such 
agreements and the corresponding concerted practices. 
(4) The benefit of the exemption should be limited to vertical agreements for 
which it can be assumed with sufficient certainty that they satisfy the conditions 
of Article 81(3). 
(5) Vertical agreements falling within the categories defined in this Regulation 
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can improve economic efficiency within a chain of production or distribution by 
facilitating better coordination between the participating undertakings. In 
particular, they can lead to a reduction in the transaction and distribution costs of 
the parties and to an optimisation of their sales and investment levels. 
(6) The likelihood that such efficiency-enhancing effects will outweigh any anti-
competitive effects due to restrictions contained in vertical agreements depends on 
the degree of market power held by the undertakings concerned and therefore on 
the extent to which those undertakings face competition from other suppliers of 
goods or services regarded by the buyer as interchangeable or substitutable for one 
another, by reason of the products' characteristics, prices or intended use. 
(7) Thresholds based on market share should be fixed in order to reflect suppliers' 
market power. Furthermore, this sector-specific Regulation should contain stricter 
rules than those provided for by Regulation (EC) No 2790/1999, in particular for 
selective distribution. The thresholds below which it can be presumed that the 
advantages secured by vertical agreements outweigh their restrictive effects 
should vary with the characteristics of different types of vertical agreement. It can 
therefore be presumed that in general, vertical agreements have such advantages 
where the supplier concerned has a market share of up to 30 % on the markets for 
the distribution of new motor vehicles or spare parts, or of up to 40 % where 
quantitative selective distribution is used for the sale of new motor vehicles. As 
regards after sales services it can be presumed that, in general, vertical agreements 
by which the supplier sets criteria on how its authorised repairers have to provide 
repair or maintenance services for the motor vehicles of the relevant make and 
provides them with equipment and training for the provision of such services have 
such advantages where the network of authorised repairers of the supplier 
concerned has a market share of up to 30 %. However, in the case of vertical 
agreements containing exclusive supply obligations, it is the market share of the 
buyer which is relevant for determining the overall effects of such vertical 
agreements on the market. 
(8) Above those market share thresholds, there can be no presumption that vertical 
agreements falling within the scope of Article 81(1) will usually give rise to 
objective advantages of such a character and magnitude as to compensate for the 
disadvantages which they create for competition. However, such advantages can 
be anticipated in the case of qualitative selective distribution, irrespective of the 
supplier's market share. 
(9) In order to prevent a supplier from terminating an agreement because a 
distributor or a repairer engages in pro-competitive behaviour, such as active or 
passive sales to foreign consumers, multi-branding or subcontracting of repair and 
maintenance services, every notice of termination must clearly set out in writing 
the reasons, which must be objective and transparent. Furthermore, in order to 
strengthen the independence of distributors and repairers from their suppliers, 
minimum periods of notice should be provided for the non-renewal of agreements 
concluded for a limited duration and for the termination of agreements of 
unlimited duration. 
(10) In order to foster market integration and to allow distributors or authorised 
repairers to seize additional business opportunities, distributors or authorised 
repairers have to be allowed to purchase other undertakings of the same type that 
sell or repair the same brand of motor vehicles within the distribution system. To 
this end, any vertical agreement between a supplier and a distributor or authorised 
repairer has to provide for the latter to have the right to transfer all of its rights and 
obligations to any other undertaking of its choice of the same type that sell or 
repairs the same brand of motor vehicles within the distribution system. 
(11) In order to favour the quick resolution of disputes which arise between the 
parties to a distribution agreement and which might otherwise hamper effective 
competition, agreements should only benefit from exemption if they provide for 
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each party to have a right of recourse to an independent expert or arbitrator, in 
particular where notice is given to terminate an agreement. 
(12) Irrespective of the market share of the undertakings concerned, this 
Regulation does not cover vertical agreements containing certain types of severely 
anti-competitive restraints (hardcore restrictions) which in general appreciably 
restrict competition even at low market shares and which are not indispensable to 
the attainment of the positive effects mentioned above. This concerns in particular 
vertical agreements containing restraints such as minimum or fixed resale prices 
and, with certain exceptions, restrictions of the territory into which, or of the 
customers to whom, a distributor or repairer may sell the contract goods or 
services. Such agreements should not benefit from the exemption. 
(13) It is necessary to ensure that effective competition within the common market 
and between distributors located in different Member States is not restricted if a 
supplier uses selective distribution in some markets and other forms of 
distribution in others. In particular selective distribution agreements which restrict 
passive sales to any end user or unauthorised distributor located in markets where 
exclusive territories have been allocated should be excluded from the benefit of 
the exemption, as should those selective distribution agreements which restrict 
passive sales to customer groups which have been allocated exclusively to other 
distributors. The benefit of the exemption should also be withheld from exclusive 
distribution agreements if active or passive sales to any end user or unauthorised 
distributor located in markets where selective distribution is used are restricted. 
(14) The right of any distributor to sell new motor vehicles passively or, where 
relevant, actively to end users should include the right to sell such vehicles to end 
users who have given authorisation to an intermediary or purchasing agent to 
purchase, take delivery of, transport or store a new motor vehicle on their behalf. 
(15) The right of any distributor to sell new motor vehicles or spare parts or of any 
authorised repairer to sell repair and maintenance services to any end user 
passively or, where relevant, actively should include the right to use the Internet 
or Internet referral sites. 
(16) Limits placed by suppliers on their distributors' sales to any end user in other 
Member States, for instance where distributor remuneration or the purchase price 
is made dependent on the destination of the vehicles or on the place of residence 
of the end users, amount to an indirect restriction on sales. Other examples of 
indirect restrictions on sales include supply quotas based on a sales territory other 
than the common market, whether or not these are combined with sales targets. 
Bonus systems based on the destination of the vehicles or any form of 
discriminatory product supply to distributors, whether in the case of product 
shortage or otherwise, also amount to an indirect restriction on sales. 
(17) Vertical agreements that do not oblige the authorised repairers within a 
supplier's distribution system to honour warranties, perform free servicing and 
carry out recall work in respect of any motor vehicle of the relevant make sold in 
the common market amount to an indirect restriction of sales and should not 
benefit from the exemption. This obligation is without prejudice to the right of a 
motor vehicle supplier to oblige a distributor to make sure as regards the new 
motor vehicles that he has sold that the warranties are honoured and that free 
servicing and recall work is carried out, either by the distributor itself or, in case 
of subcontracting, by the authorised repairer(s) to whom these services have been 
subcontracted. Therefore consumers should in these cases be able to turn to the 
distributor if the above obligations have not been properly fulfilled by the 
authorised repairer to whom the distributor has subcontracted these services. 
Furthermore, in order to allow sales by motor vehicle distributors to end users 
throughout the common market, the exemption should apply only to distribution 
agreements which require the repairers within the supplier's network to carry out 
repair and maintenance services for the contract goods and corresponding goods 
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irrespective of where these goods are sold in the common market. 
(18) In markets where selective distribution is used, the exemption should apply in 
respect of a prohibition on a distributor from operating out of an additional place 
of establishment where he is a distributor of vehicles other than passenger cars or 
light commercial vehicles. However, this prohibition should not be exempted if it 
limits the expansion of the distributor's business at the authorised place of 
establishment by, for instance, restricting the development or acquisition of the 
infrastructure necessary to allow increases in sales volumes, including increases 
brought about by Internet sales. 
(19) It would be inappropriate to exempt any vertical agreement that restricts the 
sale of original spare parts or spare parts of matching quality by members of the 
distribution system to independent repairers which use them for the provision of 
repair or maintenance services. Without access to such spare parts, these 
independent repairers would not be able to compete effectively with authorised 
repairers, since they could not provide consumers with good quality services 
which contribute to the safe and reliable functioning of motor vehicles. 
(20) In order to give end users the right to purchase new motor vehicles with 
specifications identical to those sold in any other Member State, from any 
distributor selling corresponding models and established in the common market, 
the exemption should apply only to vertical agreements which enable a distributor 
to order, stock and sell any such vehicle which corresponds to a model within its 
contract range. Discriminatory or objectively unjustified supply conditions, in 
particular those regarding delivery times or prices, applied by the supplier to 
corresponding vehicles, are to be considered a restriction on the ability of the 
distributor to sell such vehicles. 
(21) Motor vehicles are expensive and technically complex mobile goods which 
require repair and maintenance at regular and irregular intervals. However, it is 
not indispensable for distributors of new motor vehicles also to carry out repair 
and maintenance. The legitimate interests of suppliers and end users can be fully 
satisfied if the distributor subcontracts these services, including the honouring of 
warranties, free servicing and recall work, to a repairer or to a number of repairers 
within the supplier's distribution system. It is nevertheless appropriate to facilitate 
access to repair and maintenance services. Therefore, a supplier may require 
distributors who have subcontracted repair and maintenance services to one or 
more authorised repairers to give end users the name and address of the repair 
shop or shops in question. If any of these authorised repairers is not established in 
the vicinity of the sales outlet, the supplier may also require the distributor to tell 
end users how far the repair shop or shops in question are from the sales outlet. 
However, a supplier can only impose such obligations if he also imposes similar 
obligations on distributors whose own repair shop is not on the same premises as 
their sales outlet. 
(22) Furthermore, it is not necessary, in order to adequately provide for repair and 
maintenance services, for authorised repairers to also sell new motor vehicles. The 
exemption should therefore not cover vertical agreements containing any direct or 
indirect obligation or incentive which leads to the linking of sales and servicing 
activities or which makes the performance of one of these activities dependent on 
the performance of the other; this is in particular the case where the remuneration 
of distributors or authorised repairers relating to the purchase or sale of goods or 
services necessary for one activity is made dependent on the purchase or sale of 
goods or services relating to the other activity, or where all such goods or services 
are indistinctly aggregated into a single remuneration or discount system. 
(23) In order to ensure effective competition on the repair and maintenance 
markets and to allow repairers to offer end users competing spare parts such as 
original spare parts and spare parts of matching quality, the exemption should not 
cover vertical agreements which restrict the ability of authorised repairers within 
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the distribution system of a vehicle manufacturer, independent distributors of 
spare parts, independent repairers or end users to source spare parts from the 
manufacturer of such spare parts or from another third party of their choice. This 
does not affect spare part manufacturers' liability under civil law. 
(24) Furthermore, in order to allow authorised and independent repairers and end 
users to identify the manufacturer of motor vehicle components or of spare parts 
and to choose between competing spare parts, the exemption should not cover 
agreements by which a manufacturer of motor vehicles limits the ability of a 
manufacturer of components or original spare parts to place its trade mark or logo 
on these parts effectively and in a visible manner. Moreover, in order to facilitate 
this choice and the sale of spare parts, which have been manufactured according to 
the specifications and production and quality standards provided by the vehicle 
manufacturer for the production of components or spare parts, it is presumed that 
spare parts constitute original spare parts, if the spare part producer issues a 
certificate that the parts are of the same quality as the components used for the 
assembly of a motor vehicle and have been manufactured according to these 
specifications and standards. Other spare parts for which the spare part producer 
can issue a certificate at any moment attesting that they match the quality of the 
components used for the assembly of a certain motor vehicle, may be sold as spare 
parts of matching quality. 
(25) The exemption should not cover vertical agreements which restrict authorised 
repairers from using spare parts of matching quality for the repair or maintenance 
of a motor vehicle. However, in view of the vehicle manufacturers' direct 
contractual involvement in repairs under warranty, free servicing, and recall 
operations, agreements containing obligations on authorised repairers to use 
original spare parts supplied by the vehicle manufacturer for these repairs should 
be covered by the exemption. 
(26) In order to protect effective competition on the market for repair and 
maintenance services and to prevent foreclosure of independent repairers, motor 
vehicle manufacturers must allow all interested independent operators to have full 
access to all technical information, diagnostic and other equipment, tools, 
including all relevant software, and training required for the repair and 
maintenance of motor vehicles. Independent operators who must be allowed such 
access include in particular independent repairers, manufacturers of repair 
equipment or tools, publishers of technical information, automobile clubs, 
roadside assistance operators, operators offering inspection and testing services 
and operators offering training for repairers. In particular, the conditions of access 
must not discriminate between authorised and independent operators, access must 
be given upon request and without undue delay, and the price charged for the 
information should not discourage access to it by failing to take into account the 
extent to which the independent operator uses it. A supplier of motor vehicles 
should be required to give independent operators access to technical information 
on new motor vehicles at the same time as such access is given to its authorised 
repairers and must not oblige independent operators to purchase more than the 
information necessary to carry out the work in question. Suppliers should be 
obliged to give access to the technical information necessary for re-programming 
electronic devices in a motor vehicle. It is, however, legitimate and proper for 
them to withhold access to technical information which might allow a third party 
to bypass or disarm on-board anti -theft devices, to recalibrate electronic devices or 
to tamper with devices which for instance limit the speed of a motor vehicle, 
unless protection against theft, re-calibration or tampering can be attained by other 
less restrictive means. Intellectual property rights and rights regarding know-how 
including those which relate to the aforementioned devices must be exercised in a 
manner which avoids any type of abuse. 
(27) In order to ensure access to and to prevent collusion on the relevant markets 
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and to give distributors opportunities to sell vehicles of brands from two or more 
manufacturers that are not connected undertakings, certain specific conditions are 
attached to the exemption. To this end, the exemption should not be accorded to 
non-compete obligations. In particular, without prejudice to the ability of the 
supplier to require the distributor to display the vehicles in brand-specific areas of 
the showroom in order to avoid brand confusion, any prohibition on sales of 
competing makes should not be exempted. The same applies to an obligation to 
display the full range of motor vehicles if it makes the sale or display of vehicles 
manufactured by undertakings which are not connected impossible or 
unreasonably difficult. Furthermore, an obligation to have brand-specific sales 
personnel is considered to be an indirect non-compete obligation and therefore 
should not be covered by the exemption, unless the distributor decides to have 
brand-specific sales personnel and the supplier pays all the additional costs 
involved. 
(28) In order to ensure that repairers are able to carry out repairs or maintenance 
on all motor vehicles, the exemption should not apply to any obligation limiting 
the ability of repairers of motor vehicles to provide repair or maintenance services 
for brands of competing suppliers. 
(29) In addition, specific conditions are required to exclude certain restrictions, 
sometimes imposed in the context of a selective distribution system, from the 
scope of the exemption. This applies in particular to obligations which have the 
effect of preventing the members of a selective distribution system from selling 
the brands of particular competing suppliers, which could easily lead to 
foreclosure of certain brands. Additional conditions are necessary in order to 
foster intra-brand competition and market integration within the common market, 
to create opportunities for distributors and authorised repairers who wish to seize 
business opportunities outside their place of establishment, and to create 
conditions which allow the development of multi-brand distributors. In particular 
a restriction on operating out of an unauthorised place of establishment for the 
distribution of passenger cars and light commercial vehicles or the provision of 
repair and maintenance services should not be exempted. The supplier may 
require additional sales or delivery outlets for passenger cars and light commercial 
vehicles or repair shops to comply with the relevant qualitative criteria applicable 
for similar outlets located in the same geographic area. 
(30) The exemption should not apply to restrictions limiting the ability of a 
distributor to sell leasing services for motor vehicles. 
(31) The market share limitations, the fact that certain vertical agreements are not 
covered, and the conditions provided for in this Regulation, should normally 
ensure that the agreements to which the exemption applies do not enable the 
participating undertakings to eliminate competition in respect of a substantial part 
of the goods or services in question. 
(32) In particular cases in which agreements which would otherwise benefit from 
the exemption nevertheless have effects incompatible with Article 81(3), the 
Commission is empowered to withdraw the benefit of the exemption; this may 
occur in particular where the buyer has significant market power on the relevant 
market on which it resells the goods or provides the services or where parallel 
networks of vertical agreements have similar effects which significantly restrict 
access to a relevant market or competition thereon; such cumulative effects may 
for example arise in the case of selective distribution. The Commission may also 
withdraw the benefit of the exemption if competition is significantly restricted on 
a market due to the presence of a supplier with market power or if prices and 
conditions of supply to motor vehicle distributors differ substantially between 
geographic markets. It may also withdraw the benefit of the exemption if 
discriminatory prices or sales conditions, or unjustifiably high supplements, such 
as those charged for right hand drive vehicles, are applied for the supply of goods 
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corresponding to the contract range. 
(33) Regulation No 19/65/EEC empowers the national authorities of Member 
States to withdraw the benefit of the exemption in respect of vertical agreements 
having effects incompatible with the conditions laid down in Article 81(3), where 
such effects are felt in their territory, or in a part thereof, and where such territory 
has the characteristics of a distinct geographic market; the exercise of this national 
power of withdrawal should not prejudice the uniform application throughout the 
common market of the Community competition rules or the full effect of the 
measures adopted in implementation of those rules. 
(34) In order to allow for better supervision of parallel networks of vertical 
agreements which have similar restrictive effects and which cover more than 50 % 
of a given market, the Commission should be permitted to declare the exemption 
inapplicable to vertical agreements containing specific restraints relating to the 
market concerned, thereby restoring the full application of Article 81(1) to such 
agreements. 
(35) The exemption should be granted without prejudice to the application of the 
provisions of Article 82 of the Treaty on the abuse by an undertaking of a 
dominant position. 
(36) Commission Regulation (EC) N° 1475/95 of 28 June 1995 on the application 
of Article 85(3) of the Treaty to certain categories of motor vehicle distribution 
and servicing agreements(5) is applicable until 30 September 2002. In order to 
allow all operators time to adapt vertical agreements which are compatible with 
that regulation and which are still in force when the exemption provided for 
therein expires, it is appropriate for such agreements to benefit from a transition 
period until 1 October 2003, during which time they should be exempted from the 
prohibition laid down in Article 81(1) under this Regulation. 
(37) In order to allow all operators within a quantitative selective distribution 
system for new passenger cars and light commercial vehicles to adapt their 
business strategies to the non-application of the exemption to location clauses, it is 
appropriate to stipulate that the condition set out in Article 5(2)(b) shall enter into 
force on 1 October 2005. 
(38) The Commission should monitor the operation of this Regulation on a regular 
basis, with particular regard to its effects on competition in motor vehicle retailing 
and in after sales servicing in the common market or relevant parts of it. This 
should include monitoring the effects of this Regulation on the structure and level 
of concentration of motor vehicle distribution and any resulting effects on 
competition. The Commission should also carry out an evaluation of the operation 
of this Regulation and draw up a report not later than 31 May 2008. 
HAS ADOPTED THIS REGULATION: 
 
Article 1 
Definitions 
1. For the purposes of this Regulation: 
(a) "competing undertakings" means actual or potential suppliers on the same 
product market; the product market includes goods or services which are regarded 
by the buyer as interchangeable with or substitutable for the contract goods or 
services, by reason of the products' characteristics, their prices and their intended 
use;  
(b) "non-compete obligation" means any direct or indirect obligation causing the 
buyer not to manufacture, purchase, sell or resell goods or services which compete 
with the contract goods or services, or any direct or indirect obligation on the 
buyer to purchase from the supplier or from another undertaking designated by the 
supplier more than 30 % of the buyer's total purchases of the contract goods, 
corresponding goods or services and their substitutes on the relevant market, 
calculated on the basis of the value of its purchases in the preceding calendar year. 
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An obligation that the distributor sell motor vehicles from other suppliers in 
separate areas of the showroom in order to avoid confusion between the makes 
does not constitute a non-compete obligation for the purposes of this Regulation. 
An obligation that the distributor have brand-specific sales personnel for different 
brands of motor vehicles constitutes a non-compete obligation for the purposes of 
this Regulation, unless the distributor decides to have brand-specific sales 
personnel and the supplier pays all the additional costs involved;  
(c) "vertical agreements" means agreements or concerted practices entered into by 
two or more undertakings, each of which operates, for the purposes of the 
agreement, at a different level of the production or distribution chain;  
(d) "vertical restraints" means restrictions of competition falling within the scope 
of Article 81(1), when such restrictions are contained in a vertical agreement;  
(e) "exclusive supply obligation" means any direct or indirect obligation causing 
the supplier to sell the contract goods or services only to one buyer inside the 
common market for the purposes of a specific use or for resale;  
(f) "selective distribution system" means a distribution system where the supplier 
undertakes to sell the contract goods or services, either directly or indirectly, only 
to distributors or repairers selected on the basis of specified criteria and where 
these distributors or repairers undertake not to sell such goods or services to 
unauthorised distributors or independent repairers, without prejudice to the ability 
to sell spare parts to independent repairers or the obligation to provide 
independent operators with all technical information, diagnostic equipment, tools 
and training required for the repair and maintenance of motor vehicles or for the 
implementation of environmental protection measures;  
(g) "quantitative selective distribution system" means a selective distribution 
system where the supplier uses criteria for the selection of distributors or repairers 
which directly limit their number;  
(h) "qualitative selective distribution system" means a selective distribution 
system where the supplier uses criteria for the selection of distributors or repairers 
which are only qualitative in nature, are required by the nature of the contract 
goods or services, are laid down uniformly for all distributors or repairers 
applying to join the distribution system, are not applied in a discriminatory 
manner, and do not directly limit the number of distributors or repairers;  
(i) "intellectual property rights" includes industrial property rights, copyright and 
neighbouring rights;  
(j) "know-how" means a package of non-patented practical information, derived 
from experience and testing by the supplier, which is secret, substantial and 
identified; in this context, "secret" means that the know-how, as a body or in the 
precise configuration and assembly of its components, is not generally known or 
easily accessible; "substantial" means that the know-how includes information 
which is indispensable to the buyer for the use, sale or resale of the contract goods 
or services; "identified" means that the know-how must be described in a 
sufficiently comprehensive manner so as to make it possible to verify that it fulfils 
the criteria of secrecy and substantiality;  
(k) "buyer", whether distributor or repairer, includes an undertaking which sells 
goods or services on behalf of another undertaking;  
(l) "authorised repairer" means a provider of repair and maintenance services for 
motor vehicles operating within the distribution system set up by a supplier of 
motor vehicles;  
(m) "independent repairer" means a provider of repair and maintenance services 
for motor vehicles not operating within the distribution system set up by the 
supplier of the motor vehicles for which it provides repair or maintenance. An 
authorised repairer within the distribution system of a given supplier shall be 
deemed to be an independent repairer for the purposes of this Regulation to the 
extent that he provides repair or maintenance services for motor vehicles in 
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respect of which he is not a member of the respective supplier's distribution 
system;  
(n) "motor vehicle" means a self propelled vehicle intended for use on public 
roads and having three or more road wheels;  
(o) "passenger car" means a motor vehicle intended for the carriage of passengers 
and comprising no more than eight seats in addition to the driver's seat;  
(p) "light commercial vehicle" means a motor vehicle intended for the transport of 
goods or passengers with a maximum mass not exceeding 3,5 tonnes; if a certain 
light commercial vehicle is also sold in a version with a maximum mass above 3,5 
tonnes, all versions of that vehicle are considered to be light commercial vehicles;  
(q) the "contract range" means all the different models of motor vehicles available 
for purchase by the distributor from the supplier;  
(r) a "motor vehicle which corresponds to a model within the contract range" 
means a vehicle which is the subject of a distribution agreement with another 
undertaking within the distribution system set up by the manufacturer or with his 
consent and which is: 
- manufactured or assembled in volume by the manufacturer, and 
- identical as to body style, drive-line, chassis, and type of motor to a vehicle 
within the contract range;  
(s) "spare parts" means goods which are to be installed in or upon a motor vehicle 
so as to replace components of that vehicle, including goods such as lubricants 
which are necessary for the use of a motor vehicle, with the exception of fuel;  
(t) "original spare parts" means spare parts which are of the same quality as the 
components used for the assembly of a motor vehicle and which are manufactured 
according to the specifications and production standards provided by the vehicle 
manufacturer for the production of components or spare parts for the motor 
vehicle in question. This includes spare parts which are manufactured on the same 
production line as these components. It is presumed, unless the contrary is proven, 
that parts constitute original spare parts if the part manufacturer certifies that the 
parts match the quality of the components used for the assembly of the vehicle in 
question and have been manufactured according to the specifications and 
production standards of the vehicle manufacturer;  
(u) "spare parts of matching quality" means exclusively spare parts made by any 
undertaking which can certify at any moment that the parts in question match the 
quality of the components which are or were used for the assembly of the motor 
vehicles in question;  
(v) "undertakings within the distribution system" means the manufacturer and 
undertakings which are entrusted by the manufacturer or with the manufacturer's 
consent with the distribution or repair or maintenance of contract goods or 
corresponding goods;  
(w) "end user" includes leasing companies unless the leasing contracts used 
provide for a transfer of ownership or an option to purchase the vehicle prior to 
the expiry of the contract. 
2. The terms "undertaking", "supplier", "buyer", "distributor" and "repairer" shall 
include their respective connected undertakings. 
"Connected undertakings" are: 
(a) undertakings in which a party to the agreement, directly or indirectly: 
(i) has the power to exercise more than half the voting rights, or 
(ii) has the power to appoint more than half the members of the supervisory board, 
board of management or bodies legally representing the undertaking, or 
(iii) has the right to manage the undertaking's affairs;  
(b) undertakings which directly or indirectly have, over a party to the agreement, 
the rights or powers listed in (a);  
(c) undertakings in which an undertaking referred to in (b) has, directly or 
indirectly, the rights or powers listed in (a);  
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(d) undertakings in which a party to the agreement together with one or more of 
the undertakings referred to in (a), (b) or (c), or in which two or more of the latter 
undertakings, jointly have the rights or powers listed in (a);  
(e) undertakings in which the rights or the powers listed in (a) are jointly held by: 
(i) parties to the agreement or their respective connected undertakings referred to 
in (a) to (d), or 
(ii) one or more of the parties to the agreement or one or more of their connected 
undertakings referred to in (a) to (d) and one or more third parties. 
 
Article 2 
Scope 
1. Pursuant to Article 81(3) of the Treaty and subject to the provisions of this 
Regulation, it is hereby declared that the provisions of Article 81(1) shall not 
apply to vertical agreements where they relate to the conditions under which the 
parties may purchase, sell or resell new motor vehicles, spare parts for motor 
vehicles or repair and maintenance services for motor vehicles. 
The first subparagraph shall apply to the extent that such vertical agreements 
contain vertical restraints. 
The exemption declared by this paragraph shall be known for the purposes of this 
Regulation as "the exemption".  
2. The exemption shall also apply to the following categories of vertical 
agreements: 
(a) Vertical agreements entered into between an association of undertakings and 
its members, or between such an association and its suppliers, only if all its 
members are distributors of motor vehicles or spare parts for motor vehicles or 
repairers and if no individual member of the association, together with its 
connected undertakings, has a total annual turnover exceeding EUR 50 million; 
vertical agreements entered into by such associations shall be covered by this 
Regulation without prejudice to the application of Article 81 to horizontal 
agreements concluded between the members of the association or decisions 
adopted by the association;  
(b) vertical agreements containing provisions which relate to the assignment to the 
buyer or use by the buyer of intellectual property rights, provided that those 
provisions do not constitute the primary object of such agreements and are directly 
related to the use, sale or resale of goods or services by the buyer or its customers. 
The exemption shall apply on condition that those provisions do not contain 
restrictions of competition relating to the contract goods or services which have 
the same object or effect as vertical restraints which are not exempted under this 
Regulation. 
3. The exemption shall not apply to vertical agreements entered into between 
competing undertakings. 
However, it shall apply where competing undertakings enter into a non-reciprocal 
vertical agreement and: 
(a) the buyer has a total annual turnover not exceeding EUR 100 million, or 
(b) the supplier is a manufacturer and a distributor of goods, while the buyer is a 
distributor not manufacturing goods competing with the contract goods, or 
(c) the supplier is a provider of services at several levels of trade, while the buyer 
does not provide competing services at the level of trade where it purchases the 
contract services. 
 
Article 3 
General conditions 
1. Subject to paragraphs 2, 3, 4, 5, 6 and 7, the exemption shall apply on condition 
that the supplier's market share on the relevant market on which it sells the new 
motor vehicles, spare parts for motor vehicles or repair and maintenance services 
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does not exceed 30 %. 
However, the market share threshold for the application of the exemption shall be 
40 % for agreements establishing quantitative selective distribution systems for 
the sale of new motor vehicles. 
Those thresholds shall not apply to agreements establishing qualitative selective 
distribution systems. 
2. In the case of vertical agreements containing exclusive supply obligations, the 
exemption shall apply on condition that the market share held by the buyer does 
not exceed 30 % of the relevant market on which it purchases the contract goods 
or services. 
3. The exemption shall apply on condition that the vertical agreement concluded 
with a distributor or repairer provides that the supplier agrees to the transfer of the 
rights and obligations resulting from the vertical agreement to another distributor 
or repairer within the distribution system and chosen by the former distributor or 
repairer. 
4. The exemption shall apply on condition that the vertical agreement concluded 
with a distributor or repairer provides that a supplier who wishes to give notice of 
termination of an agreement must give such notice in writing and must include 
detailed, objective and transparent reasons for the termination, in order to prevent 
a supplier from ending a vertical agreement with a distributor or repairer because 
of practices which may not be restricted under this Regulation. 
5. The exemption shall apply on condition that the vertical agreement concluded 
by the supplier of new motor vehicles with a distributor or authorised repairer 
provides 
(a) that the agreement is concluded for a period of at least five years; in this case 
each party has to undertake to give the other party at least six months' prior notice 
of its intention not to renew the agreement;  
(b) or that the agreement is concluded for an indefinite period; in this case the 
period of notice for regular termination of the agreement has to be at least two 
years for both parties; this period is reduced to at least one year where: 
(i) the supplier is obliged by law or by special agreement to pay appropriate 
compensation on termination of the agreement, or 
(ii) the supplier terminates the agreement where it is necessary to re-organise the 
whole or a substantial part of the network. 
6. The exemption shall apply on condition that the vertical agreement provides for 
each of the parties the right to refer disputes concerning the fulfilment of their 
contractual obligations to an independent expert or arbitrator. Such disputes may 
relate, inter alia, to any of the following: 
(a) supply obligations;  
(b) the setting or attainment of sales targets;  
(c) the implementation of stock requirements;  
(d) the implementation of an obligation to provide or use demonstration vehicles;  
(e) the conditions for the sale of different brands;  
(f) the issue whether the prohibition to operate out of an unauthorised place of 
establishment limits the ability of the distributor of motor vehicles other than 
passenger cars or light commercial vehicles to expand its business, or 
(g) the issue whether the termination of an agreement is justified by the reasons 
given in the notice. 
The right referred to in the first sentence is without prejudice to each party's right 
to make an application to a national court. 
7. For the purposes of this Article, the market share held by the undertakings 
referred to in Article 1(2)(e) shall be apportioned equally to each undertaking 
having the rights or the powers listed in Article 1(2)(a). 
 
Article 4 
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Hardcore restrictions 
(Hardcore restrictions concerning the sale of new motor vehicles, repair and 
maintenance services or spare parts) 
1. The exemption shall not apply to vertical agreements which, directly or 
indirectly, in isolation or in combination with other factors under the control of the 
parties, have as their object: 
(a) the restriction of the distributor's or repairer's ability to determine its sale price, 
without prejudice to the supplier's ability to impose a maximum sale price or to 
recommend a sale price, provided that this does not amount to a fixed or minimum 
sale price as a result of pressure from, or incentives offered by, any of the parties;  
(b) the restriction of the territory into which, or of the customers to whom, the 
distributor or repairer may sell the contract goods or services; however, the 
exemption shall apply to: 
(i) the restriction of active sales into the exclusive territory or to an exclusive 
customer group reserved to the supplier or allocated by the supplier to another 
distributor or repairer, where such a restriction does not limit sales by the 
customers of the distributor or repairer;  
(ii) the restriction of sales to end users by a distributor operating at the wholesale 
level of trade;  
(iii) the restriction of sales of new motor vehicles and spare parts to unauthorised 
distributors by the members of a selective distribution system in markets where 
selective distribution is applied, subject to the provisions of point (i);  
(iv) the restriction of the buyer's ability to sell components, supplied for the 
purposes of incorporation, to customers who would use them to manufacture the 
same type of goods as those produced by the supplier;  
(c) the restriction of cross-supplies between distributors or repairers within a 
selective distribution system, including between distributors or repairers operating 
at different levels of trade;  
(d) the restriction of active or passive sales of new passenger cars or light 
commercial vehicles, spare parts for any motor vehicle or repair and maintenance 
services for any motor vehicle to end users by members of a selective distribution 
system operating at the retail level of trade in markets where selective distribution 
is used. The exemption shall apply to agreements containing a prohibition on a 
member of a selective distribution system from operating out of an unauthorised 
place of establishment. However, the application of the exemption to such a 
prohibition is subject to Article 5(2)(b);  
(e) the restriction of active or passive sales of new motor vehicles other than 
passenger cars or light commercial vehicles to end users by members of a 
selective distribution system operating at the retail level of trade in markets where 
selective distribution is used, without prejudice to the ability of the supplier to 
prohibit a member of that system from operating out of an unauthorised place of 
establishment;  
(Hardcore restrictions only concerning the sale of new motor vehicles) 
(f) the restriction of the distributor's ability to sell any new motor vehicle which 
corresponds to a model within its contract range;  
(g) the restriction of the distributor's ability to subcontract the provision of repair 
and maintenance services to authorised repairers, without prejudice to the ability 
of the supplier to require the distributor to give end users the name and address of 
the authorised repairer or repairers in question before the conclusion of a sales 
contract and, if any of these authorised repairers is not in the vicinity of the sales 
outlet, to also tell end users how far the repair shop or repair shops in question are 
from the sales outlet; however, such obligations may only be imposed provided 
that similar obligations are imposed on distributors whose repair shop is not on the 
same premises as their sales outlet;  
(Hardcore restrictions only concerning the sale of repair and maintenance services 
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and of spare parts) 
(h) the restriction of the authorised repairer's ability to limit its activities to the 
provision of repair and maintenance services and the distribution of spare parts;  
(i) the restriction of the sales of spare parts for motor vehicles by members of a 
selective distribution system to independent repairers which use these parts for the 
repair and maintenance of a motor vehicle;  
(j) the restriction agreed between a supplier of original spare parts or spare parts of 
matching quality, repair tools or diagnostic or other equipment and a manufacturer 
of motor vehicles, which limits the supplier's ability to sell these goods or services 
to authorised or independent distributors or to authorised or independent repairers 
or end users;  
(k) the restriction of a distributor's or authorised repairer's ability to obtain original 
spare parts or spare parts of matching quality from a third undertaking of its 
choice and to use them for the repair or maintenance of motor vehicles, without 
prejudice to the ability of a supplier of new motor vehicles to require the use of 
original spare parts supplied by it for repairs carried out under warranty, free 
servicing and vehicle recall work;  
(l) the restriction agreed between a manufacturer of motor vehicles which uses 
components for the initial assembly of motor vehicles and the supplier of such 
components which limits the latter's ability to place its trade mark or logo 
effectively and in an easily visible manner on the components supplied or on spare 
parts. 
2. The exemption shall not apply where the supplier of motor vehicles refuses to 
give independent operators access to any technical information, diagnostic and 
other equipment, tools, including any relevant software, or training required for 
the repair and maintenance of these motor vehicles or for the implementation of 
environmental protection measures. 
Such access must include in particular the unrestricted use of the electronic 
control and diagnostic systems of a motor vehicle, the programming of these 
systems in accordance with the supplier's standard procedures, the repair and 
training instructions and the information required for the use of diagnostic and 
servicing tools and equipment. 
Access must be given to independent operators in a non-discriminatory, prompt 
and proportionate way, and the information must be provided in a usable form. If 
the relevant item is covered by an intellectual property right or constitutes know-
how, access shall not be withheld in any abusive manner. 
For the purposes of this paragraph "independent operator" shall mean 
undertakings which are directly or indirectly involved in the repair and 
maintenance of motor vehicles, in particular independent repairers, manufacturers 
of repair equipment or tools, independent distributors of spare parts, publishers of 
technical information, automobile clubs, roadside assistance operators, operators 
offering inspection and testing services and operators offering training for 
repairers. 
 
Article 5 
Specific conditions 
1. As regards the sale of new motor vehicles, repair and maintenance services or 
spare parts, the exemption shall not apply to any of the following obligations 
contained in vertical agreements: 
(a) any direct or indirect non-compete obligation;  
(b) any direct or indirect obligation limiting the ability of an authorised repairer to 
provide repair and maintenance services for vehicles from competing suppliers;  
(c) any direct or indirect obligation causing the members of a distribution system 
not to sell motor vehicles or spare parts of particular competing suppliers or not to 
provide repair and maintenance services for motor vehicles of particular 
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competing suppliers;  
(d) any direct or indirect obligation causing the distributor or authorised repairer, 
after termination of the agreement, not to manufacture, purchase, sell or resell 
motor vehicles or not to provide repair or maintenance services. 
2. As regards the sale of new motor vehicles, the exemption shall not apply to any 
of the following obligations contained in vertical agreements: 
(a) any direct or indirect obligation causing the retailer not to sell leasing services 
relating to contract goods or corresponding goods;  
(b) any direct or indirect obligation on any distributor of passenger cars or light 
commercial vehicles within a selective distribution system, which limits its ability 
to establish additional sales or delivery outlets at other locations within the 
common market where selective distribution is applied. 
3. As regards repair and maintenance services or the sale of spare parts, the 
exemption shall not apply to any direct or indirect obligation as to the place of 
establishment of an authorised repairer where selective distribution is applied. 
 
Article 6 
Withdrawal of the benefit of the Regulation 
1. The Commission may withdraw the benefit of this Regulation, pursuant to 
Article 7(1) of Regulation No 19/65/EEC, where it finds in any particular case that 
vertical agreements to which this Regulation applies nevertheless have effects 
which are incompatible with the conditions laid down in Article 81(3) of the 
Treaty, and in particular: 
(a) where access to the relevant market or competition therein is significantly 
restricted by the cumulative effect of parallel networks of similar vertical 
restraints implemented by competing suppliers or buyers, or 
(b) where competition is restricted on a market where one supplier is not exposed 
to effective competition from other suppliers, or 
(c) where prices or conditions of supply for contract goods or for corresponding 
goods differ substantially between geographic markets, or 
(d) where discriminatory prices or sales conditions are applied within a 
geographic market. 
2. Where in any particular case vertical agreements to which the exemption 
applies have effects incompatible with the conditions laid down in Article 81(3) of 
the Treaty in the territory of a Member State, or in a part thereof, which has all the 
characteristics of a distinct geographic market, the relevant authority of that 
Member State may withdraw the benefit of application of this Regulation in 
respect of that territory, under the same conditions as those provided in paragraph 
1. 
 
Article 7 
Non-application of the Regulation 
1. Pursuant to Article 1a of Regulation No 19/65/EEC, the Commission may by 
regulation declare that, where parallel networks of similar vertical restraints cover 
more than 50 % of a relevant market, this Regulation shall not apply to vertical 
agreements containing specific restraints relating to that market. 
2. A regulation pursuant to paragraph 1 shall not become applicable earlier than 
one year following its adoption. 
 
Article 8 
Market share calculation 
1. The market shares provided for in this Regulation shall be calculated 
(a) for the distribution of new motor vehicles on the basis of the volume of the 
contract goods and corresponding goods sold by the supplier, together with any 
other goods sold by the supplier which are regarded as interchangeable or 
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substitutable by the buyer, by reason of the products' characteristics, prices and 
intended use;  
(b) for the distribution of spare parts on the basis of the value of the contract 
goods and other goods sold by the supplier, together with any other goods sold by 
the supplier which are regarded as interchangeable or substitutable by the buyer, 
by reason of the products' characteristics, prices and intended use;  
(c) for the provision of repair and maintenance services on the basis of the value 
of the contract services sold by the members of the supplier's distribution network 
together with any other services sold by these members which are regarded as 
interchangeable or substitutable by the buyer, by reason of their characteristics, 
prices and intended use. 
If the volume data required for those calculations are not available, value data may 
be used or vice versa. If such information is not available, estimates based on 
other reliable market information may be used. For the purposes of Article 3(2), 
the market purchase volume or the market purchase value respectively, or 
estimates thereof shall be used to calculate the market share. 
2. For the purposes of applying the market share thresholds of 30 % and 40 % 
provided for in this Regulation the following rules shall apply: 
(a) the market share shall be calculated on the basis of data relating to the 
preceding calendar year;  
(b) the market share shall include any goods or services supplied to integrated 
distributors for the purposes of sale;  
(c) if the market share is initially not more than 30 % or 40 % respectively but 
subsequently rises above that level without exceeding 35 % or 45 % respectively, 
the exemption shall continue to apply for a period of two consecutive calendar 
years following the year in which the market share threshold of 30 % or 40 % 
respectively was first exceeded;  
(d) if the market share is initially not more than 30 % or 40 % respectively but 
subsequently rises above 35 % or 45 % respectively, the exemption shall continue 
to apply for one calendar year following the year in which the level of 30 % or 40 
% respectively was first exceeded;  
(e) the benefit of points (c) and (d) may not be combined so as to exceed a period 
of two calendar years. 
 
Article 9 
Turnover calculation 
1. For the purposes of calculating total annual turnover figures referred to in 
Article 2(2)(a) and 2(3)(a) respectively, the turnover achieved during the previous 
financial year by the relevant party to the vertical agreement and the turnover 
achieved by its connected undertakings in respect of all goods and services, 
excluding all taxes and other duties, shall be added together. For this purpose, no 
account shall be taken of dealings between the party to the vertical agreement and 
its connected undertakings or between its connected undertakings. 
2. The exemption shall remain applicable where, for any period of two 
consecutive financial years, the total annual turnover threshold is exceeded by no 
more than 10 %. 
 
Article 10 
Transitional period 
The prohibition laid down in Article 81(1) shall not apply during the period from 
1 October 2002 to 30 September 2003 in respect of agreements already in force on 
30 September 2002 which do not satisfy the conditions for exemption provided for 
in this Regulation but which satisfy the conditions for exemption provided for in 
Regulation (EC) No 1475/95. 
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Article 11 
Monitoring and evaluation report 
1. The Commission shall monitor the operation of this Regulation on a regular 
basis, with particular regard to its effects on: 
(a) competition in motor vehicle retailing and in after sales servicing in the 
common market or relevant parts of it;  
(b) the structure and level of concentration of motor vehicle distribution and any 
resulting effects on competition. 
2. The Commission shall draw up a report on this Regulation not later than 31 
May 2008 having regard in particular to the conditions set out in Article 81(3). 
 
Article 12 
Entry into force and expiry 
1. This Regulation shall enter into force on 1 October 2002. 
2. Article 5(2)(b) shall apply from 1 October 2005. 
3. This Regulation shall expire on 31 May 2010. 
 
This Regulation shall be binding in its entirety and directly applicable in all 
Member States. 
Done at Brussels, 31 July 2002. 
 
For the Commission 
Mario Monti 
Member of the Commission 
 
(1) OJ 36, 6.3.1965, p. 533/65. 
(2) OJ L 148, 15.6.1999, p. 1. 
(3) OJ C 67, 16.3.2002, p. 2. 
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Notice on agreements of minor importance which do not fall within the meaning of Article 85
(1) of the Treaty establishing the European Community

meaning of Article 85 (1) of the Treaty establishing the European Community (97/C 372/04)

(Text with EEA relevance)

I.

1. The Commission considers it important to facilitate cooperation between undertakings where such
cooperation is economically desirable without presenting difficulties from the point of view of
competition policy. To this end, it published the notice concerning agreements, decisions and concerted
practices in the field of cooperation between enterprises (1) listing a number of agreements that by their
nature cannot be regarded as being in restraint of competition. Furthermore, in the notice concerning its
assessment of certain subcontracting agreements (2) the Commission considered that that type of
contract, which offers all undertakings opportunities for development, does not automatically fall within
the scope of Article 85 (1). The notice concerning the assessment of cooperative joint ventures
pursuant to Article 85 of the EC Treaty (3) describes in detail the conditions under which the
agreements in question do not fall under the prohibition of restrictive agreements. By issuing this notice
which replaces the Commission notice of 3 September 1986 (4), the Commission is taking a further
step towards defining the scope of Article 85 (1), in order to facilitate cooperation between
undertakings.

2. Article 85 (1) prohibits agreements which may affect trade between Member States and which have
as their object or effect the prevention, restriction or distortion of competition within the common
market. The Court of Justice of the European Communities has clarified that this provision is not
applicable where the impact of the agreement on intra-Community trade or on competition is not
appreciable. Agreements which are not capable of significantly affecting trade between Member States
are not caught by Article 85. They should therefore be examined on the basis, and within the
framework, of national legislation alone. This is also the case for agreements whose actual or potential
effect remains limited to the territory of only one Member State or of one or more third countries.
Likewise, agreements which do not have as their object or their effect an appreciable restriction of
competition are not caught by the prohibition contained in Article 85 (1).

3. In this notice the Commission, by setting quantitative criteria and by explaining their application, has
given a sufficiently concrete meaning to the term 'appreciable` for undertakings to be able to judge for
themselves whether their agreements do not fall within the prohibition pursuant to Article 85 (1) by
virtue of their minor importance. The quantitiative definition of appreciability, however, serves only as a
guideline: in individual cases even agreements between undertakings which exceed the threshold set out
below may still have only a negligible effect on trade between Member States or on competition within
the common market and are therefore not caught by Article 85 (1). This notices does not contain an
exhaustive description of restictions which fall outside Article 85 (1). It is generally recognized that
even agreements which are not of minor importance can escape the prohibition on agreements on
account of their exclusively favourable impact on competition.

4. The benchmarks provided by the Commission in this notice should eliminate the need to have the
legal status of agreements covered by it established through individual Commission decisions; notification
for this purpose will no longer be necessary for such agreements. However, if it is doubtful whether, in
an individual case, an agreement is likely to affect trade between Member States or to restrict
competition to any significant extent, undertakings are free to apply for negative clearance or to notify
the agreement pursuant to Council Regulations No 17 (5), (EEC) No 1017/69 (6), (EEC) No 4056/86
(7) and (EEC) No 3975/87 (8).

5. In cases covered by this notice, and subject to points 11 and 20, the Commission will not institute
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any proceedings either on application or on its own initiative. Where undertakings have failed to notify
an agreement falling within the scope of Article 85 (1) because they assumed in good faith that the
agreement was covered by this notice, the Commission will not consider imposing fines.

6. This notice is likewise applicable to decisions by associations of undertakings and to concerted
practices.

7. This notice is without prejudice to the competence of national courts to apply Article 85. However, it
constitutes a factor which those courts may take into account when deciding a pending case. It is also
without prejudice to any interpretation of Article 85 which may be given by the Court of Justice or the
Court of First Instance of the European Communities.

8. This notice is without prejudice to the application of national competition laws.

II.

9. The Commission holds the view that agreements between undertakings engaged in the production or
distribution of goods or in the provision of services do not fall under the prohibition in Article 85 (1) if
the aggregate market shares held by all of the participating undertakings do not exceed, on any of the
relevant markets:

(a) the 5 % threshold, where the agreement is made between undertakings operating at the same level of
production or of marketing ('horizontal` agreement);

(b) the 10 % threshold, where the agreement is made between undertakings operating at different
economic levels ('vertical` agreement).

In the case of a mixed horizontal/vertical agreement or where it is difficult to classify the agreement as
either horizontal or vertical, the 5 % threshold is applicable.

10. The Commission also holds the view that the said agreements do not fall under the prohibition of
Article 85 (1) if the market shares given at point 9 are exceeded by no more than one 10th during two
successive financial years.

11. With regard to:

(a) horizontal agreements which have as their object

- to fix prices or to limit production or sales, or

- to share markets or sources of supply,

(b) vertical agreements which have as their object

- to fix resale prices, or

- to confer territorial protection on the participating undertakings or third undertakings,

the applicability of Article 85 (1) cannot be ruled out even where the aggregate market shares held by
all of the participating undertakings remain below the thresholds mentioned in points 9 and 10.

The Commission considers, however, that in the first instance it is for the authorities and courts of the
Member States to take action on any agreements envisaged above in (a) and (b). Accordingly, it will
only intervene in such cases when it considers that the interest of the Community so demands, and in
particular if the agreements impair the proper functioning of the internal market.

12. For the purposes of this notice, 'participating undertakings` are:

(a) undertakings being parties to the agreement;
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(b) undertakings in which a party to the agreement, directly or indirectly,

- owns more than half of the capital or business assets, or

- has the power to exercise more than half of the voting rights, or

- has the power to appoint more than half of the members of the supervisory board, board of
management or bodies legally representing the undertakings, or

- has to the right to manage the undertaking's business;

(c) undertakings which directly or indirectly have over a party to the agreement the rights or powers
listed in (b);

(d) undertakings over which an undertaking referred to in (c) has, directly or indirectly, the rights or
powers listed in (b).

Undertakings over which several undertakings as referred to in (a) to (d) jointly have, directly or
indirectly, the rights or powers set out in (b) shall also be considered to be participating undertakings.

13. In order to calculate the market share, it is necessary to determine the relevant market; for this, the
relevant product market and the relevant geographic market must be defined.

14. The relevant product market comprises any products or services which are regarded as
interchangeable or substitutable by the consumer, by reason of their characteristics, prices and intended
use.

15. The relevant geographic market comprises the area in which the participating undertakings are
involved in the supply of relevant products or services, in which the conditions of competition are
sufficiently homogeneous, and which can be distinguished from neighbouring geographic areas because,
in particular, conditions of competition are appreciably different in those areas.

16. When applying points 14 and 15, reference should be had to the notice (on the definition of the
relevant market under Community competition law (9).

17. In the case of doubt about the delimitation of the relevant geographic market, undertakings may
take the view that their agreement has no appreciable effect on intra-Community trade or on competition
when the market share thresholds indicated in points 9 and 10 are not exceeded in any Member State.
This view, however, does not preclude the application of national competition law to the agreements in
question.

18. Chapter II of this notice shall not apply where in a relevant market competition is restricted by the
cumulative effects of parallel networks of similar agreements established by several manufacturers or
dealers.

III.

19. Agreements between small and medium-sized undertakings, as defined in the Annex to Commission
recommendation 96/280/EC (10) are rarely capable of significantly affecting trade between Member
States and competition within the common market. Consequently, as a general rule, they are not caught
by the prohibition in Article 85 (1). In cases where such agreements exceptionally meet the conditions
for the application of that provision, they will not be of sufficient Community interest to justify any
intervention. This is why the Commission will not institute any proceedings, either on request or on its
own initiative, to apply the provisions of Article 85 (1) to such agreements, even if the thresholds set
out in points 9 and 10 above are exceeded.

20. The Commission nevertheless reserves the right to intervene in such agreements:

(a) where they significantly impede competition in a substantial part of the relevant market,
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(b) where, in the relevant market, competition is restricted by the cumulative effect of parallel networks
of similar agreements made between several producers or dealers.

(1) OJ C 75, 29. 7. 1968. p. 3, as corrected in OJ C 84, 28. 8. 1968, p. 14.

(2) OJ C 1, 3. 1. 1979, p. 2.

(3) OJ C 43, 16. 2. 1993, p. 2.

(4) OJ C 231, 12. 9. 1986, p. 2.

(5) OJ 13, 21. 2. 1962, p. 204/62.

(6) OJ L 175, 23. 7. 1968, p. 1.

(7) OJ L 378, 31. 12. 1986, p. 4.

(8) OJ L 374, 31. 12. 1987, p. 1.

(9) OJ C 372, 9. 12. 1997, p. 5.

(10) OJ L 107, 30. 4. 1996, p. 4.
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Commission Notice on the definition of relevant market for the purposes of Community competition
law

purposes of Community competition law (97/C 372/03)

(Text with EEA relevance)

I. INTRODUCTION

1. The purpose of this notice is to provide guidance as to how the Commission applies the concept of relevant
product and geographic market in its ongoing enforcement of Community competition law, in particular the
application of Council Regulation No 17 and (EEC) No 4064/89, their equivalents in other sectoral applications
such as transport, coal and steel, and agriculture, and the relevant provisions of the EEA Agreement (1).
Throughout this notice, references to Articles 85 and 86 of the Treaty and to merger control are to be
understood as referring to the equivalent provisions in the EEA Agreement and the ECSC Treaty.

2. Market definition is a tool to identify and define the boundaries of competition between firms. It serves to
establish the framework within which competition policy is applied by the Commission. The main purpose of
market definition is to identify in a systematic way the competitive constraints that the undertakings involved
(2) face. The objective of defining a market in both its product and geographic dimension is to identify those
actual competitors of the undertakings involved that are capable of constraining those undertakings' behaviour
and of preventing them from behaving independently of effective competitive pressure. It is from this
perspective that the market definition makes it possible inter alia to calculate market shares that would convey
meaningful information regarding market power for the purposes of assessing dominance or for the purposes
of applying Article 85.

3. It follows from point 2 that the concept of 'relevant market` is different from other definitions of market
often used in other contexts. For instance, companies often use the term 'market` to refer to the area where it
sells its products or to refer broadly to the industry or sector where it belongs.

4. The definition of the relevant market in both its product and its geographic dimensions often has a decisive
influence on the assessment of a competition case. By rendering public the procedures which the Commission
follows when considering market definition and by indicating the criteria and evidence on which it relies to
reach a decision, the Commission expects to increase the transparency of its policy and decision-making in the
area of competition policy.

5. Increased transparency will also result in companies and their advisers being able to better anticipate the
possibility that the Commission may raise competition concerns in an individual case. Companies could,
therefore, take such a possibility into account in their own internal decision-making when contemplating, for
instance, acquisitions, the creation of joint ventures, or the establishment of certain agreements. It is also
intended that companies should be in a better position to understand what sort of information the Commission
considers relevant for the purposes of market definition.

6. The Commission's interpretation of 'relevant market` is without prejudice to the interpretation which may be
given by the Court of Justice or the Court of First Instance of the European Communities.

II. DEFINITION OF RELEVANT MARKET

Definition of relevant product market and relevant geographic market

7. The Regulations based on Article 85 and 86 of the Treaty, in particular in section 6 of Form A/B with
respect to Regulation No 17, as well as in section 6 of Form CO with respect to Regulation (EEC) No
4064/89 on the control of concentrations having a Community dimension have laid down the following
definitions, 'Relevant product markets` are defined as follows:
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'A relevant product market comprises all those products and/or services which are regarded as interchangeable
or substitutable by the consumer, by reason of the products' characteristics, their prices and their intended
use`.

8. 'Relevant geographic markets` are defined as follows:

'The relevant geographic market comprises the area in which the undertakings concerned are involved in the
supply and demand of products or services, in which the conditions of competition are sufficiently
homogeneous and which can be distinguished from neighbouring areas because the conditions of competition
are appreciably different in those area`.

9. The relevant market within which to assess a given competition issue is therefore established by the
combination of the product and geographic markets. The Commission interprets the definitions in paragraphs 7
an 8 (which reflect the case-law of the Court of Justice and the Court of First Instance as well as its own
decision-making practice) according to the orientations defined in this notice.

Concept of relevant market and objectives of Community competition policy

10. The concept of relevant market is closely related to the objectives pursued under Community competition
policy. For example, under the Community's merger control, the objective in controlling structural changes in
the supply of a product/service is to prevent the creation or reinforcement of a dominant position as a result of
which effective competition would be significantly impeded in a substantial part of the common market. Under
the Community's competition rules, a dominant position is such that a firm or group of firms would be in a
position to behave to an appreciable extent independently of its competitors, customers and ultimately of its
consumers (3). Such a position would usually arise when a firm or group of firms accounted for a large share
of the supply in any given market, provided that other factors analysed in the assessment (such as entry
barriers, customers' capacity to react, etc.) point in the same direction.

11. The same approach is followed by the Commission in its application of Article 86 of the Treaty to firms
that enjoy a single or collective dominant position. Within the meaning of Regulation No 17, the Commission
has the power to investigate and bring to an end abuses of such a dominant position, which must also be
defined by reference to the relevant market. Markets may also need to be defined in the application of Article
85 of the Treaty, in particular, in determining whether an appreciable restriction of competition exists or in
establishing if the condition pursuant to Article 85 (3) (b) for an exemption from the application of Article 85
(1) is met.

12. The criteria for defining the relevant market are applied generally for the analysis of certain types of
behaviour in the market and for the analysis of structural changes in the supply of products. This
methodology, though, might lead to different results depending on the nature of the competition issue being
examined. For instance, the scope of the geographic market might be different when analysing a concentration,
where the analysis is essentially prospective, from an analysis of past behaviour. The different time horizon
considered in each case might lead to the result that different geographic markets are defined for the same
products depending on whether the Commission is examining a change in the structure of supply, such as a
concentration or a cooperative joint venture, or examining issues relating to certain past behaviour.

Basic principles for market definition

Competitive constraints

13. Firms are subject to three main sources or competitive constraints: demand substitutability, supply
substitutability and potential competition. From an economic point of view, for the definition of the relevant
market, demand substitution constitutes the most immediate and effective disciplinary
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force on the suppliers of a given product, in particular in relation to their pricing decisions. A firm or a group
of firms cannot have a significant impact on the prevailing conditions of sale, such as prices, if its customers
are in a position to switch easily to available substitute products or to suppliers located elsewhere. Basically, the
exercise of market definition consists in identifying the effective alternative sources of supply for the customers
of the undertakings involved, in terms both of products/services and of geographic location of suppliers.

14. The competitive constraints arising from supply side substitutability other then those described in
paragraphs 20 to 23 and from potential competition are in general less immediate and in any case require an
analysis of additional factors. As a result such constraints are taken into account at the assessment stage of
competition analysis.

Demand substitution

15. The assessment of demand substitution entails a determination of the range of products which are viewed
as substitutes by the consumer. One way of making this determination can be viewed as a speculative
experiment, postulating a hypothetical small, lasting change in relative prices and evaluating the likely reactions
of customers to that increase. The exercise of market definition focuses on prices for operational and practical
purposes, and more precisely on demand substitution arising from small, permanent changes in relative prices.
This concept can provide clear indications as to the evidence that is relevant in defining markets.

16. Conceptually, this approach means that, starting from the type of products that the undertakings involved
sell and the area in which they sell them, additional products and areas will be included in, or excluded from,
the market definition depending on whether competition from these other products and areas affect or restrain
sufficiently the pricing of the parties' products in the short term.

17. The question to be answered is whether the parties' customers would switch to readily available substitutes
or to suppliers located elsewhere in response to a hypothetical small (in the range 5 % to 10 %) but permanent
relative price increase in the products and areas being considered. If substitution were enough to make the
price increase unprofitable because of the resulting loss of sales, additional substitutes and areas are included in
the relevant market. This would be done until the set of products and geographical areas is such that small,
permanent increases in relative prices would be profitable. The equivalent analysis is applicable in cases
concerning the concentraiton of buying power, where the starting point would then be the supplier and the
price test serves to identify the alternative distribution channels or outlets for the supplier's products. In the
application of these principles, careful account should be taken of certain particular situations as described
within paragraphs 56 and 58.

18. A practical example of this test can be provided by its application to a merger of, for instance, soft-drink
bottlers. An issue to examine in such a case would be to decide whether different flavours of soft drinks
belong to the same market. In practice, the question to address would be whether consumers of flavour A
would switch to other flavours when confronted with a permanent price increase of 5 % to 10 % for flavour
A. If a sufficient number of consumers would switch to, say, flavour B, to such an extent that the price
increase for flavour A would not be profitable owing to the resulting loss of sales, then the market would
comprise at least flavours A and B. The process would have to be extended in addition to other available
flavours until a set of products is identified for which a price rise would not induce a sufficient substitution in
demand.

19. Generally, and in particular for the analysis of merger cases, the price to take into account will be the
prevailing market price. This may not be the case where the prevailing price has been determined in the
absence of sufficient competition. In particular for the investigation of abuses of dominant positions, the fact
that the prevailing price might already have been substantially
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increased will be taken into account.

Supply substitution

20. Supply-side substitutability may also be taken into account when defining markets in those situaitons in
which its effects are equivalent to those of demand substitution in terms of effectiveness and immediacy. This
means that suppliers are able to switch production to the relevant products and market them in the short term
(4) without incurring significant additional costs or risks in response to small and permanent changes in relative
prices. When these conditions are met, the additional production that is put on the market will have a
disciplinary effect on the competitive behaviour of the companies involved. Such an impact in terms of
effectiveness and immediacy is equivalent to the demand substitution effect.

21. These situations typically arise when companies market a wide range of qualities or grades of one product;
even if, for a given final customer or group of consumers, the different qualities are not substitutable, the
different qualities will be grouped into one product market, provided that most of the suppliers are able to offer
and sell the various qualities immediately and without the significant increases in costs described above. In such
cases, the relevant product market will encompass all products that are substitutable in demand and supply, and
the current sales of those products will be aggregated so as to give the total value or volume of the market.
The same reasoning may lead to group different geographic areas.

22. A practical example of the approach to supply-side substitutability when defining product markets is to be
found in the case of paper. Paer is usually supplied in a range of different qualities, from standard writing
paper to high quality papers to be used, for instance, to publish art books. From a demand point of view,
different qualities of paper cannot be used for any given use, i.e. an art book or a high quality publication
cannot be based on lower quality papers. However, paper plants are prepared to manufacture the different
qualities, and production can be adjusted with negligible costs and in a short time-frame. In the absence of
particular difficulties in distribution, paper manufacturers are able therefore, to compete for orders of the
various qualities, in particular if orders are placed with sufficient lead time to allow for modification of
production plans. Under such circumstances, the Commission would not define a separate market for each
quality of paper and its respective use. The various qualities of paper are included in the relevant market, and
their sales added up to estimate total market galue and volume.

23. When supply-side substitutability would entail the need to adjust significantly existing tangible and intangible
assets, additional investments, strategic decisions or time delays, it will not be considered at the stage of
market definition. Examples where supply-side substitution did not induce the Commission to enlarge the market
are offered in the area of consumer products, in particular for branded beverages. Although bottling plants may
in principle bottle different beverages, there are costs and lead times involved (in terms of advertising, product
testing and distribution) before the products can actually be sold. In these cases, the effects of supply-side
substitutability and other forms of potential competition would then be examined at a later stage.

Potential competition

24. The third source of competitive constraint, potential competition, is not taken into account when defining
markets, since the conditions under which potential competition will actually represent an effective competitive
constraint depend on the analysis of specific factors and circumstances related to the conditions of entry. If
required, this analysis is only carried out at a subsequent stage, in general once the position of the companies
involved in the relevant market has already been ascertained, and when such position gives rise to concerns
from a competition point of view.

III. EVIDENCE RELIED ON TO DEFINE RELEVANT MARKETS
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The process of defining the relevant market in practice

Product dimension

25. There is a range of evidence permitting an assessment of the extent to which substitution would take
place. In individual cases, certain types of evidence will be determinant, depending very much on the
characteristics and specificity of the industry and products or services that are being examined. The same type
of evidence may be of no importance in other cases. In most cases, a decision will have to be based on the
consideration of a number of criteria and different items of evidence. The Commission follows an open
approach to empirical evidence, aimed at making an effective use of all available information which may be
relevant in individual cases. The Commission does not follow a rigid hierarchy of different sources of
information or types of evidence.

26. The process of defining relevant markets may be summarized as follows: on the basis of the preliminary
information available or information submitted by the undertakings involved, the Commission will usually be in a
position to broadly establish the possible relevant markets within which, for instance, a concentration or a
restriction of competition has to be assessed. In general, and for all practical purposes when handling individual
cases, the question will usually be to decide on a few alternative possible relevant markets. For instance, with
respect to the product market, the issue will often be to establish whether product A and product B belong or
do not belong to the same product market. it is often the case that the inclusion of product B would be
enough to remove any competition concerns.

27. In such situations it is not necessary to consider whether the market includes additional products, or to
reach a definitive conclusion on the precise product market. If under the conceivable alternative market
definitions the operation in question does not raise competition concerns, the question of market definition will
be left open, reducing thereby the burden on companies to supply information.

Geographic dimension

28. The Commission's approach to geographic market definition might be summarized as follows: it will take a
preliminary view of the scope of the geographic market on the basis of broad indications as to the distribution
of market shares between the parties and their competitors, as well as a preliminary analysis of pricing and
price differences at national and Community or EEA level. This initial view is used basically as a working
hypothesis to focus the Commission's enquiries for the purposes of arriving at a precise geographic market
definition.

29. The reasons behind any particular configuration of prices and market shares need to be explored.
Companies might enjoy high market shares in their domestic markets just because of the weight of the past,
and conversely, a homogeneous presence of companies throughout the EEA might be consistent with national
or regional geographic markets. The initial working hypothesis will therefore be checked against an analysis of
demand characteristics (importance of national or local preferences, current patterns of purchases of
customers, product differentiation/brands, other) in order to establish whether companies in different areas do
indeed constitute a real alternative source of supply for consumers. The theoretical experiment is again based
on substitution arising from changes in relative prices, and the question to answer is again whether the
customers of the parties would switch their orders to companies located elsewhere in the short term and at a
negligible cost.

30. If necessary, a further check on supply factors will be carried out to ensure that those companies located
in differing areas do not face impediments in developing their sales on competitive terms throughout the whole
geographic market. This analysis will include an examination of requirements for a local presence in order to
sell in that area the conditions of access to distribution channels, costs associated with setting up a distribution
network, and the presence or absence of regulatory barriers arising from public procurement, price regulations,
quotas and tariffs limiting trade or
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production, technical standards, monopolies, freedom of establishment, requirements for administrative
authorizations, packaging regulations, etc. In short, the Commission will identify possible obstacles and barriers
isolating companies located in a given area from the competitive pressure of companies located outside that
area, so as to determine the precise degree of market interpenetration at national, European or global level.

31. The actual pattern and evolution of trade flows offers useful supplementary indications as to the economic
importance of each demand or supply factor mentioned above, and the extent to which they may or may not
constitute actual barriers creating different geographic markets. The analysis of trade flows will generally
address the question of transport costs and the extent to which these may hinder trade between different areas,
having regard to plant location, costs of production and relative price levels.

Market integration in the Community

32. Finally, the Commission also takes into account the continuing process of market integration, in particular
in the Community, when defining geographic markets, especially in the area of concentrations and structural
joint ventures. The measures adopted and implemented in the internal market programme to remove barriers to
trade and further integrate the Community markets cannot be ignored when assessing the effects on
competition of a concentration or a structural joint venture. A situation where national markets have been
artifically isolated from each other because of the existence of legislative barriers that have now been removed
will generally lead to a cautious assessment of past evidence regarding prices, market shares or trade patterns.
A process of market integration that would, in the short term, lead to wider geographic markets may therefore
be taken into consideration when defining the geographic market for the purposes of assessing concentrations
and joint ventures.

The process of gathering evidence

33. When a precise market definition is deemed necessary, the Commission will often contact the main
customers and the main companies in the industry to enquire into their views about the boudaries of product
and geographic markets and to obtain the necessary factual evidence to reach a conclusion. The Commission
might also contact the relevant professional associations, and companies active in upstream markets, so as to
be able to define, in so far as necessary, separate product and geographic markets, for different levels of
production or distribution of the products/services in question. It might also request additional information to
the undertakings involved.

34. Where appropriate, the Commission will address written requests for information to the market players
mentioned above. These requests will usually include questions relating to the perceptions of companies about
reactions to hypothetical price increases and their views of the boundaries of the relevant market. They will
also ask for provision of the factual information the Commission deems necessary to reach a conclusion on the
extent of the relevant market. The Commission might also discuss with marketing directors or other officers of
those companies to gain a better understanding on how negotiations between suppliers and customers take
place and better understand issues relating to the definition of the relevant market. Where appropriate, they
might also carry out visits or inspections to the premises of the parties, their customers and/or their
competitors, in order to better understand how products are manufactured and sold.

35. The type of evidence relevant to reach a conclusion as to the product market can be categorized as
follows:

Evidence to define markets - product dimension

36. An analysis of the product characteristics and its intended use allows the Commission, as a first step, to
limit the field of investigation of possible substitutes. However, product characteristics
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and intended use are insufficient to show whether two products are demand substitutes. Functional
interchangeability or similarity in characteristics may not, in themselves, provide sufficient criteria, because the
responsiveness of customers to relative price changes may be determinded by other considerations as well. For
example, there may be different competitive contraints in the original equipment market for car components and
in spare parts, thereby leading to a separate delineation of two relevant markets. Conversely, differences in
product characteristics are not in themselves sufficient to exclude demand substitutability, since this will depend
to a large extent on how customers value different characteristics.

37. The type of evidence the Commission considers relevant to assess whether two products are demand
substitutes can be categorized as follows:

38. Evidence of substitution in the recent past. In certain cases, it is possible to analyse evidence relating to
recent past events or shocks in the market that offer actual examples of substituion between two products.
When available, this sort of information will normally be fundamental for market definition. If there have been
changes in relative prices in the past (all else being equal), the reactions in terms of quantities demanded will
be determinant in establishing substitutability. Launches of new products in the past can also offer useful
information, when it is possible to precisely analyse which products have lost sales to the new product.

39. There are a number of quantitative tests that have specifically been designed for the purpose of delineating
markets. These tests consist of various econometric and statistical approaches estimates of elasticities and
cross-price elasticities (5) for the demand of a product, tests based on similarity of price movements over
time, the analysis of causality between price series and similarity of price levels and/or their convergence. The
Commission takes into account the available quantitative evidence capable of withstanding rigorous scrutiny for
the purposes of establishing patterns of substitution in the past.

40. Views of customers and competitors. The Commission often contacts the main customers and competitors
of the companies involved in its enquiries, to gather their views on the boundaries of the product market as
well as most of the factual information it requires to reach a conclusion on the scope of the market. Reasoned
answers of customers and competitors as to what would happen if relative prices for the candidate products
were to increase in the candidate geographic area by a small amount (for instance of 5 % to 10 %) are taken
into account when they are sufficiently backed by factual evidence.

41. Consumer preferences. In the case of consumer goods, it may be difficult for the Commission to gather
the direct views of end consumers about substitute products. Marketing studies that companies have
commissioned in the past and that are used by companies in their own decision-making as to pricing of their
products and/or marketing actions may provide useful information for the Commission's delineation of the
relevant market. Consumer surveys on usage patterns and attitudes, data from consumer's purchasing patterns,
the views expressed by retailers and more generally, market research studies submitted by the parties and their
competitors are taken into account to establish whether an economically significant proportion of consumers
consider two products as substitutable, also taking into account the importance of brands for the products in
question. The methodology followed in consumer surveys carried out ad hoc by the undertakings involved or
their competitors for the purposes of a merger procedure or a procedure pursuant to Regulation No 17 will
usually be scrutinized with utmost care. Unlike pre-existing studies, they have not been prepared in the normal
course of business for the adoption of business decisions.

42. Barriers and costs associated with switching demand to potential substitutes. There are a number of
barriers and costs that might prevent the Commission from considering two prima facie demand substitutes as
belonging to one single product market. It is not possible to provide an exhaustive
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list of all the possible barriers to substitution and of switching costs. These barriers or obstacles might have a
wide range of origins, and in its decisions, the Commission has been confronted with regulatory barriers or
other forms of State intervention, constraints arising in downstream markets, need to incur specific capital
investment or loss in current output in order to switch to alternative inputs, the location of customers, specific
investment in production process, learning and human capital investment, retooling costs or other investments,
uncertainty about quality and reputation of unknown suppliers, and others.

43. Different categories of customers and price discrimination. The extent of the product market might be
narrowed in the presence of distinct groups of customers. A distinct group of customers for the relevant
product may constitute a narrower, distinct market when such ha group could be subject to price
discrimination. This will usually be the case when two conditions are met: (a) it is possible to identify clearly
which group an individual customer belongs to at the moment of selling the relevant products to him, and (b)
trade among customers or arbitrage by third parties should not be feasible.

Evidence for defining markets - geographic dimension

44. The type of evidence the Commission considers relevant to reach a conclusion as to the geographic market
can be categorized as follows:

45. Past evidence of diversion of orders to other areas. In certain cases, evidence on changes in prices
between different areas and consequent reactions by customers might be available. Generally, the same
quantitative tests used for product market definition might as well be used in geographic market definition,
bearing in mind that international comparisons of prices might be more complex due to a number of factors
such as exchange rate movements, taxation and product differentiation.

46. Basic demand characteristics. The nature of demand for the relevant product may in itself determine the
scope of the geographical market. Factors such as national preferences or preferences for national brands,
language, culture and life style, and the need for a local presence have a strong potential to limit the geographic
scope of competition.

47. Views of customers and competitors. Where appropriate, the Commission will contact the main customers
and competitors of the parties in its enquiries, to gather their views on the boundaries of the geographic market
as well as most of the factual information it requires to reach a conclusion on the scope of the market when
they are sufficiently backed by factual evidence.

48. Current geographic pattern of purchases. An examination of the customers' current geographic pattern of
purchases provides useful evidence as to the possible scope of the geographic market. When customers
purchase from companies located anywhere in the Community or the EEA on similar terms, or they procure
their supplies through effective tendering procedures in which companies from anywhere in the Community or
the EEA submit bids, usually the geographic market will be considered to be Community-wide.

49. Trade flows/pattern of shipments. When the number of customers is so large that it is not possible to
obtain through them a clear picture of geographic purchasing patterns, information on trade flows might be
used alternatively, provided that the trade statistics are available with a sufficient degree of detail for the
relevant products. Trade flows, and above all, the rationale behind trade flows provide useful insights and
information for the purpose of establishing the scope of the geographic market but are not in themselves
conclusive.

50. Barriers and switching costs associated to divert orders to companies located in other areas. The absence
of trans-border purchases or trade flows, for instance, does not necessarily mean that the market is at most
national in scope. Still, barriers isolating the national market have to
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identified before it is concluded that the relevant geographic market in such a case is national. Perhaps the
clearest obstacle for a customer to divert its orders to other areas is the impact of transport costs and
transport restrictions arising from legislation or from the nature of the relevant products. The impact of
transport costs will usually limit the scope of the geographic market for bulky, low-value products, bearing in
mind that a transport disadvantage might also be compensated by a comparative advantage in other costs
(labour costs or raw materials). Access to distribution in a given area, regulatory barriers still existing in certain
sectors, quotas and custom tariffs might also constitute barriers isolating a geographic area from the
competitive pressure of companies located outside that area. Significant switching costs in procuring supplies
from companies located in other countries constitute additional sources of such barriers.

51. On the basis of the evidence gathered, the Commission will then define a geographic market that could
range from a local dimension to a global one, and there are examples of both local and global markets in past
decisions of the Commission.

52. The paragraphs above describe the different factors which might be relevant to define markets. This does
not imply that in each individual case it will be necessary to obtain evidence and assess each of these factors.
Often in practice the evidence provided by a susbset of these factors will be sufficient to reach a conclusion,
as shown in the past decisional practice of the Commission.

IV. CALCULATION OF MARKET SHARE

53. The definition of the relevant market in both its product and geograhic dimensions allows the identification
the suppliers and the customers/consumers active on that market. On that basis, a total market size and market
shares for each supplier can be calculated on the basis of their sales of the relevant products in the relevant
area. In practice, the total market size and market shares are often available from market sources, i.e.
companies' estimates, studies commissioned from industry consultants and/or trade associations. When this is
not the case, or when available estimates are not reliable, the Commission will usually ask each supplier in the
relevant market to provide its own sales in order to calculate total market size and market shares.

54. If sales are usually the reference to calculate market shares, there are nevertheless other indications that,
depending on the specific products or industry in question, can offer useful information such as, in particular,
capacity, the number of players in bidding markets, units of fleet as in aerospace, or the reserves held in the
case of sectors such as mining.

55. As a rule of thumb, both volume sales and value sales provide useful information. In cases of differentiated
products, sales in value and their associated market share will usually be considered to better reflect the relative
position and strength of each supplier.

V. ADDITIONAL CONSIDERATIONS

56. There are certain areas where the application of the principles above has to be undertaken with care. This
is the case when considering primary and secondary markets, in particular, when the behaviour of undertakings
at a point in time has to be analysed pursuant to Article 86. The method of defining markets in these cases is
the same, i.e. assessing the responses of customers based on their purchasing decisions to relative price
changes, but taking into account as well, constraints on substitution imposed by conditions in the connected
markets. A narrow definition of market for secondary products, for instance, spare parts, may result when
compatibility with the primary product is important. Problems of finding compatible secondary products
together with the existence of high prices and a long lifetime of the primary products may render relative price
increases of secondary products profitable. A different market definition may result if significant substitution
between secondary products is possible or if the characteristics of the primary products make quick and direct
consumer responses to relative price increases of the secondary products feasible.
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57. In certain cases, the existence of chains of substitution might lead to the definition of a relevant market
where products or areas at the extreme of the market are not directly substitutable. An example might be
provided by the geographic dimension of a product with significant transport costs. In such cases, deliveries
from a given plant are limited to a certain area around each plant by the impact of transport costs. In
principle, such an area could constitute the relevant geographic market. However, if the distribution of plants is
such that there are considerable overlaps between the areas around different plants, it is possible that the
pricing of those products will be constrained by a chain substitution effect, and lead to the definition of a
broader geographic market. The same reasoning may apply if product B is a demand substitute for products A
and C. Even if products A and C are not direct demand substitutes, they might be found to be in the same
relevant product market since their respective pricing might be constrained by substitution to B.

58. From a practical perspective, the concept of chains of substitution has to be corroborated by actual
evidence, for instance related to price interdependence at the extremes of the chains of substitution, in order to
lead to an extension of the relevant market in an individual case. Price levels at the extremes of the chains
would have to be of the same magnitude as well.

(1) The focus of assessment in State aid cases is the aid recipient and the industry/sector concerned rather than
identification of competitive constraints faced by the aid recipient. When consideration of market power and
therefore of the relevant market are raised in any particular case, elements of the approach outlined here
might serve as a basis for the assessment of State aid cases.

(2) For the purposes of this notice, the undertakings involved will be, in the case of a concentration, the parties
to the concentration; in investigations within the meaning of Article 86 of the Treaty, the undertaking being
investigated or the complainants; for investigations within the meaning of Article 85, the parties to the
Agreement.

(3) Definition given by the Court of Justice in its judgment of 13 February 1979 in Case 85/76, Hoffmann-La
Roche [1979] ECR 461, and confirmed in subsequent judgments.

(4) That is such a period that does not entail a significant adjustment of existing tangible and intangible assets
(see paragraph 23).

(5) Own-price elasticity of demand for product X is a measure of the responsiveness of demand for X to
percentage change in its own price. Cross-prise elasticity between products X and Y is the responsiveness
of demand for product X to percentage change in the price of product Y.

purposes of Community competition law (97/C 372/03)

(Text with EEA relevance)

I. INTRODUCTION

1. The purpose of this notice is to provide guidance as to how the Commission applies the concept of relevant
product and geographic market in its ongoing enforcement of Community competition law, in particular the
application of Council Regulation No 17 and (EEC) No 4064/89, their equivalents in other sectoral applications
such as transport, coal and steel, and agriculture, and the relevant provisions of the EEA Agreement (1).
Throughout this notice, references to Articles 85 and 86 of the Treaty and to merger control are to be
understood as referring to the equivalent provisions in the EEA Agreement and the ECSC Treaty.

2. Market definition is a tool to identify and define the boundaries of competition between firms. It serves to
establish the framework within which competition policy is applied by the Commission. The main purpose of
market definition is to identify in a systematic way the competitive constraints that the undertakings involved
(2) face. The objective of defining a market in both its product and geographic dimension is to identify those
actual competitors of the undertakings involved that
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are capable of constraining those undertakings' behaviour and of preventing them from behaving independently
of effective competitive pressure. It is from this perspective that the market definition makes it possible inter
alia to calculate market shares that would convey meaningful information regarding market power for the
purposes of assessing dominance or for the purposes of applying Article 85.

3. It follows from point 2 that the concept of 'relevant market` is different from other definitions of market
often used in other contexts. For instance, companies often use the term 'market` to refer to the area where it
sells its products or to refer broadly to the industry or sector where it belongs.

4. The definition of the relevant market in both its product and its geographic dimensions often has a decisive
influence on the assessment of a competition case. By rendering public the procedures which the Commission
follows when considering market definition and by indicating the criteria and evidence on which it relies to
reach a decision, the Commission expects to increase the transparency of its policy and decision-making in the
area of competition policy.

5. Increased transparency will also result in companies and their advisers being able to better anticipate the
possibility that the Commission may raise competition concerns in an individual case. Companies could,
therefore, take such a possibility into account in their own internal decision-making when contemplating, for
instance, acquisitions, the creation of joint ventures, or the establishment of certain agreements. It is also
intended that companies should be in a better position to understand what sort of information the Commission
considers relevant for the purposes of market definition.

6. The Commission's interpretation of 'relevant market` is without prejudice to the interpretation which may be
given by the Court of Justice or the Court of First Instance of the European Communities.

II. DEFINITION OF RELEVANT MARKET

Definition of relevant product market and relevant geographic market

7. The Regulations based on Article 85 and 86 of the Treaty, in particular in section 6 of Form A/B with
respect to Regulation No 17, as well as in section 6 of Form CO with respect to Regulation (EEC) No
4064/89 on the control of concentrations having a Community dimension have laid down the following
definitions, 'Relevant product markets` are defined as follows:

'A relevant product market comprises all those products and/or services which are regarded as interchangeable
or substitutable by the consumer, by reason of the products' characteristics, their prices and their intended
use`.

8. 'Relevant geographic markets` are defined as follows:

'The relevant geographic market comprises the area in which the undertakings concerned are involved in the
supply and demand of products or services, in which the conditions of competition are sufficiently
homogeneous and which can be distinguished from neighbouring areas because the conditions of competition
are appreciably different in those area`.

9. The relevant market within which to assess a given competition issue is therefore established by the
combination of the product and geographic markets. The Commission interprets the definitions in paragraphs 7
an 8 (which reflect the case-law of the Court of Justice and the Court of First Instance as well as its own
decision-making practice) according to the orientations defined in this notice.

Concept of relevant market and objectives of Community competition policy

10. The concept of relevant market is closely related to the objectives pursued under Community competition
policy. For example, under the Community's merger control, the objective in controlling structural changes in
the supply of a product/service is to prevent the creation or reinforcement
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of a dominant position as a result of which effective competition would be significantly impeded in a
substantial part of the common market. Under the Community's competition rules, a dominant position is such
that a firm or group of firms would be in a position to behave to an appreciable extent independently of its
competitors, customers and ultimately of its consumers (3). Such a position would usually arise when a firm
or group of firms accounted for a large share of the supply in any given market, provided that other factors
analysed in the assessment (such as entry barriers, customers' capacity to react, etc.) point in the same
direction.

11. The same approach is followed by the Commission in its application of Article 86 of the Treaty to firms
that enjoy a single or collective dominant position. Within the meaning of Regulation No 17, the Commission
has the power to investigate and bring to an end abuses of such a dominant position, which must also be
defined by reference to the relevant market. Markets may also need to be defined in the application of Article
85 of the Treaty, in particular, in determining whether an appreciable restriction of competition exists or in
establishing if the condition pursuant to Article 85 (3) (b) for an exemption from the application of Article 85
(1) is met.

12. The criteria for defining the relevant market are applied generally for the analysis of certain types of
behaviour in the market and for the analysis of structural changes in the supply of products. This
methodology, though, might lead to different results depending on the nature of the competition issue being
examined. For instance, the scope of the geographic market might be different when analysing a concentration,
where the analysis is essentially prospective, from an analysis of past behaviour. The different time horizon
considered in each case might lead to the result that different geographic markets are defined for the same
products depending on whether the Commission is examining a change in the structure of supply, such as a
concentration or a cooperative joint venture, or examining issues relating to certain past behaviour.

Basic principles for market definition

Competitive constraints

13. Firms are subject to three main sources or competitive constraints: demand substitutability, supply
substitutability and potential competition. From an economic point of view, for the definition of the relevant
market, demand substitution constitutes the most immediate and effective disciplinary force on the suppliers of
a given product, in particular in relation to their pricing decisions. A firm or a group of firms cannot have a
significant impact on the prevailing conditions of sale, such as prices, if its customers are in a position to
switch easily to available substitute products or to suppliers located elsewhere. Basically, the exercise of market
definition consists in identifying the effective alternative sources of supply for the customers of the
undertakings involved, in terms both of products/services and of geographic location of suppliers.

14. The competitive constraints arising from supply side substitutability other then those described in
paragraphs 20 to 23 and from potential competition are in general less immediate and in any case require an
analysis of additional factors. As a result such constraints are taken into account at the assessment stage of
competition analysis.

Demand substitution

15. The assessment of demand substitution entails a determination of the range of products which are viewed
as substitutes by the consumer. One way of making this determination can be viewed as a speculative
experiment, postulating a hypothetical small, lasting change in relative prices and evaluating the likely reactions
of customers to that increase. The exercise of market definition focuses on prices for operational and practical
purposes, and more precisely on demand substitution arising from small, permanent changes in relative prices.
This concept can provide clear indications as to the evidence that is relevant in defining markets.
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16. Conceptually, this approach means that, starting from the type of products that the undertakings involved
sell and the area in which they sell them, additional products and areas will be included in, or excluded from,
the market definition depending on whether competition from these other products and areas affect or restrain
sufficiently the pricing of the parties' products in the short term.

17. The question to be answered is whether the parties' customers would switch to readily available substitutes
or to suppliers located elsewhere in response to a hypothetical small (in the range 5 % to 10 %) but permanent
relative price increase in the products and areas being considered. If substitution were enough to make the
price increase unprofitable because of the resulting loss of sales, additional substitutes and areas are included in
the relevant market. This would be done until the set of products and geographical areas is such that small,
permanent increases in relative prices would be profitable. The equivalent analysis is applicable in cases
concerning the concentraiton of buying power, where the starting point would then be the supplier and the
price test serves to identify the alternative distribution channels or outlets for the supplier's products. In the
application of these principles, careful account should be taken of certain particular situations as described
within paragraphs 56 and 58.

18. A practical example of this test can be provided by its application to a merger of, for instance, soft-drink
bottlers. An issue to examine in such a case would be to decide whether different flavours of soft drinks
belong to the same market. In practice, the question to address would be whether consumers of flavour A
would switch to other flavours when confronted with a permanent price increase of 5 % to 10 % for flavour
A. If a sufficient number of consumers would switch to, say, flavour B, to such an extent that the price
increase for flavour A would not be profitable owing to the resulting loss of sales, then the market would
comprise at least flavours A and B. The process would have to be extended in addition to other available
flavours until a set of products is identified for which a price rise would not induce a sufficient substitution in
demand.

19. Generally, and in particular for the analysis of merger cases, the price to take into account will be the
prevailing market price. This may not be the case where the prevailing price has been determined in the
absence of sufficient competition. In particular for the investigation of abuses of dominant positions, the fact
that the prevailing price might already have been substantially increased will be taken into account.

Supply substitution

20. Supply-side substitutability may also be taken into account when defining markets in those situaitons in
which its effects are equivalent to those of demand substitution in terms of effectiveness and immediacy. This
means that suppliers are able to switch production to the relevant products and market them in the short term
(4) without incurring significant additional costs or risks in response to small and permanent changes in relative
prices. When these conditions are met, the additional production that is put on the market will have a
disciplinary effect on the competitive behaviour of the companies involved. Such an impact in terms of
effectiveness and immediacy is equivalent to the demand substitution effect.

21. These situations typically arise when companies market a wide range of qualities or grades of one product;
even if, for a given final customer or group of consumers, the different qualities are not substitutable, the
different qualities will be grouped into one product market, provided that most of the suppliers are able to offer
and sell the various qualities immediately and without the significant increases in costs described above. In such
cases, the relevant product market will encompass all products that are substitutable in demand and supply, and
the current sales of those products will be aggregated so as to give the total value or volume of the market.
The same reasoning may lead to group different geographic areas.
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22. A practical example of the approach to supply-side substitutability when defining product markets is to be
found in the case of paper. Paer is usually supplied in a range of different qualities, from standard writing
paper to high quality papers to be used, for instance, to publish art books. From a demand point of view,
different qualities of paper cannot be used for any given use, i.e. an art book or a high quality publication
cannot be based on lower quality papers. However, paper plants are prepared to manufacture the different
qualities, and production can be adjusted with negligible costs and in a short time-frame. In the absence of
particular difficulties in distribution, paper manufacturers are able therefore, to compete for orders of the
various qualities, in particular if orders are placed with sufficient lead time to allow for modification of
production plans. Under such circumstances, the Commission would not define a separate market for each
quality of paper and its respective use. The various qualities of paper are included in the relevant market, and
their sales added up to estimate total market galue and volume.

23. When supply-side substitutability would entail the need to adjust significantly existing tangible and intangible
assets, additional investments, strategic decisions or time delays, it will not be considered at the stage of
market definition. Examples where supply-side substitution did not induce the Commission to enlarge the market
are offered in the area of consumer products, in particular for branded beverages. Although bottling plants may
in principle bottle different beverages, there are costs and lead times involved (in terms of advertising, product
testing and distribution) before the products can actually be sold. In these cases, the effects of supply-side
substitutability and other forms of potential competition would then be examined at a later stage.

Potential competition

24. The third source of competitive constraint, potential competition, is not taken into account when defining
markets, since the conditions under which potential competition will actually represent an effective competitive
constraint depend on the analysis of specific factors and circumstances related to the conditions of entry. If
required, this analysis is only carried out at a subsequent stage, in general once the position of the companies
involved in the relevant market has already been ascertained, and when such position gives rise to concerns
from a competition point of view.

III. EVIDENCE RELIED ON TO DEFINE RELEVANT MARKETS

The process of defining the relevant market in practice

Product dimension

25. There is a range of evidence permitting an assessment of the extent to which substitution would take
place. In individual cases, certain types of evidence will be determinant, depending very much on the
characteristics and specificity of the industry and products or services that are being examined. The same type
of evidence may be of no importance in other cases. In most cases, a decision will have to be based on the
consideration of a number of criteria and different items of evidence. The Commission follows an open
approach to empirical evidence, aimed at making an effective use of all available information which may be
relevant in individual cases. The Commission does not follow a rigid hierarchy of different sources of
information or types of evidence.

26. The process of defining relevant markets may be summarized as follows: on the basis of the preliminary
information available or information submitted by the undertakings involved, the Commission will usually be in a
position to broadly establish the possible relevant markets within which, for instance, a concentration or a
restriction of competition has to be assessed. In general, and for all practical purposes when handling individual
cases, the question will usually be to decide on a few alternative possible relevant markets. For instance, with
respect to the product market, the issue will often be to establish whether product A and product B belong or
do not belong to the same product market. it is often the case that the inclusion of product B would be
enough to
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remove any competition concerns.

27. In such situations it is not necessary to consider whether the market includes additional products, or to
reach a definitive conclusion on the precise product market. If under the conceivable alternative market
definitions the operation in question does not raise competition concerns, the question of market definition will
be left open, reducing thereby the burden on companies to supply information.

Geographic dimension

28. The Commission's approach to geographic market definition might be summarized as follows: it will take a
preliminary view of the scope of the geographic market on the basis of broad indications as to the distribution
of market shares between the parties and their competitors, as well as a preliminary analysis of pricing and
price differences at national and Community or EEA level. This initial view is used basically as a working
hypothesis to focus the Commission's enquiries for the purposes of arriving at a precise geographic market
definition.

29. The reasons behind any particular configuration of prices and market shares need to be explored.
Companies might enjoy high market shares in their domestic markets just because of the weight of the past,
and conversely, a homogeneous presence of companies throughout the EEA might be consistent with national
or regional geographic markets. The initial working hypothesis will therefore be checked against an analysis of
demand characteristics (importance of national or local preferences, current patterns of purchases of
customers, product differentiation/brands, other) in order to establish whether companies in different areas do
indeed constitute a real alternative source of supply for consumers. The theoretical experiment is again based
on substitution arising from changes in relative prices, and the question to answer is again whether the
customers of the parties would switch their orders to companies located elsewhere in the short term and at a
negligible cost.

30. If necessary, a further check on supply factors will be carried out to ensure that those companies located
in differing areas do not face impediments in developing their sales on competitive terms throughout the whole
geographic market. This analysis will include an examination of requirements for a local presence in order to
sell in that area the conditions of access to distribution channels, costs associated with setting up a distribution
network, and the presence or absence of regulatory barriers arising from public procurement, price regulations,
quotas and tariffs limiting trade or production, technical standards, monopolies, freedom of establishment,
requirements for administrative authorizations, packaging regulations, etc. In short, the Commission will identify
possible obstacles and barriers isolating companies located in a given area from the competitive pressure of
companies located outside that area, so as to determine the precise degree of market interpenetration at national,
European or global level.

31. The actual pattern and evolution of trade flows offers useful supplementary indications as to the economic
importance of each demand or supply factor mentioned above, and the extent to which they may or may not
constitute actual barriers creating different geographic markets. The analysis of trade flows will generally
address the question of transport costs and the extent to which these may hinder trade between different areas,
having regard to plant location, costs of production and relative price levels.

Market integration in the Community

32. Finally, the Commission also takes into account the continuing process of market integration, in particular
in the Community, when defining geographic markets, especially in the area of concentrations and structural
joint ventures. The measures adopted and implemented in the internal market programme to remove barriers to
trade and further integrate the Community markets cannot be ignored when assessing the effects on
competition of a concentration or a structural joint venture. A situation where national markets have been
artifically isolated from each other because of the existence of
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legislative barriers that have now been removed will generally lead to a cautious assessment of past evidence
regarding prices, market shares or trade patterns. A process of market integration that would, in the short
term, lead to wider geographic markets may therefore be taken into consideration when defining the geographic
market for the purposes of assessing concentrations and joint ventures.

The process of gathering evidence

33. When a precise market definition is deemed necessary, the Commission will often contact the main
customers and the main companies in the industry to enquire into their views about the boudaries of product
and geographic markets and to obtain the necessary factual evidence to reach a conclusion. The Commission
might also contact the relevant professional associations, and companies active in upstream markets, so as to
be able to define, in so far as necessary, separate product and geographic markets, for different levels of
production or distribution of the products/services in question. It might also request additional information to
the undertakings involved.

34. Where appropriate, the Commission will address written requests for information to the market players
mentioned above. These requests will usually include questions relating to the perceptions of companies about
reactions to hypothetical price increases and their views of the boundaries of the relevant market. They will
also ask for provision of the factual information the Commission deems necessary to reach a conclusion on the
extent of the relevant market. The Commission might also discuss with marketing directors or other officers of
those companies to gain a better understanding on how negotiations between suppliers and customers take
place and better understand issues relating to the definition of the relevant market. Where appropriate, they
might also carry out visits or inspections to the premises of the parties, their customers and/or their
competitors, in order to better understand how products are manufactured and sold.

35. The type of evidence relevant to reach a conclusion as to the product market can be categorized as
follows:

Evidence to define markets - product dimension

36. An analysis of the product characteristics and its intended use allows the Commission, as a first step, to
limit the field of investigation of possible substitutes. However, product characteristics and intended use are
insufficient to show whether two products are demand substitutes. Functional interchangeability or similarity in
characteristics may not, in themselves, provide sufficient criteria, because the responsiveness of customers to
relative price changes may be determinded by other considerations as well. For example, there may be different
competitive contraints in the original equipment market for car components and in spare parts, thereby leading
to a separate delineation of two relevant markets. Conversely, differences in product characteristics are not in
themselves sufficient to exclude demand substitutability, since this will depend to a large extent on how
customers value different characteristics.

37. The type of evidence the Commission considers relevant to assess whether two products are demand
substitutes can be categorized as follows:

38. Evidence of substitution in the recent past. In certain cases, it is possible to analyse evidence relating to
recent past events or shocks in the market that offer actual examples of substituion between two products.
When available, this sort of information will normally be fundamental for market definition. If there have been
changes in relative prices in the past (all else being equal), the reactions in terms of quantities demanded will
be determinant in establishing substitutability. Launches of new products in the past can also offer useful
information, when it is possible to precisely analyse which products have lost sales to the new product.

39. There are a number of quantitative tests that have specifically been designed for the purpose
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of delineating markets. These tests consist of various econometric and statistical approaches estimates of
elasticities and cross-price elasticities (5) for the demand of a product, tests based on similarity of price
movements over time, the analysis of causality between price series and similarity of price levels and/or their
convergence. The Commission takes into account the available quantitative evidence capable of withstanding
rigorous scrutiny for the purposes of establishing patterns of substitution in the past.

40. Views of customers and competitors. The Commission often contacts the main customers and competitors
of the companies involved in its enquiries, to gather their views on the boundaries of the product market as
well as most of the factual information it requires to reach a conclusion on the scope of the market. Reasoned
answers of customers and competitors as to what would happen if relative prices for the candidate products
were to increase in the candidate geographic area by a small amount (for instance of 5 % to 10 %) are taken
into account when they are sufficiently backed by factual evidence.

41. Consumer preferences. In the case of consumer goods, it may be difficult for the Commission to gather
the direct views of end consumers about substitute products. Marketing studies that companies have
commissioned in the past and that are used by companies in their own decision-making as to pricing of their
products and/or marketing actions may provide useful information for the Commission's delineation of the
relevant market. Consumer surveys on usage patterns and attitudes, data from consumer's purchasing patterns,
the views expressed by retailers and more generally, market research studies submitted by the parties and their
competitors are taken into account to establish whether an economically significant proportion of consumers
consider two products as substitutable, also taking into account the importance of brands for the products in
question. The methodology followed in consumer surveys carried out ad hoc by the undertakings involved or
their competitors for the purposes of a merger procedure or a procedure pursuant to Regulation No 17 will
usually be scrutinized with utmost care. Unlike pre-existing studies, they have not been prepared in the normal
course of business for the adoption of business decisions.

42. Barriers and costs associated with switching demand to potential substitutes. There are a number of
barriers and costs that might prevent the Commission from considering two prima facie demand substitutes as
belonging to one single product market. It is not possible to provide an exhaustive list of all the possible
barriers to substitution and of switching costs. These barriers or obstacles might have a wide range of origins,
and in its decisions, the Commission has been confronted with regulatory barriers or other forms of State
intervention, constraints arising in downstream markets, need to incur specific capital investment or loss in
current output in order to switch to alternative inputs, the location of customers, specific investment in
production process, learning and human capital investment, retooling costs or other investments, uncertainty
about quality and reputation of unknown suppliers, and others.

43. Different categories of customers and price discrimination. The extent of the product market might be
narrowed in the presence of distinct groups of customers. A distinct group of customers for the relevant
product may constitute a narrower, distinct market when such ha group could be subject to price
discrimination. This will usually be the case when two conditions are met: (a) it is possible to identify clearly
which group an individual customer belongs to at the moment of selling the relevant products to him, and (b)
trade among customers or arbitrage by third parties should not be feasible.

Evidence for defining markets - geographic dimension

44. The type of evidence the Commission considers relevant to reach a conclusion as to the geographic market
can be categorized as follows:
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45. Past evidence of diversion of orders to other areas. In certain cases, evidence on changes in prices
between different areas and consequent reactions by customers might be available. Generally, the same
quantitative tests used for product market definition might as well be used in geographic market definition,
bearing in mind that international comparisons of prices might be more complex due to a number of factors
such as exchange rate movements, taxation and product differentiation.

46. Basic demand characteristics. The nature of demand for the relevant product may in itself determine the
scope of the geographical market. Factors such as national preferences or preferences for national brands,
language, culture and life style, and the need for a local presence have a strong potential to limit the geographic
scope of competition.

47. Views of customers and competitors. Where appropriate, the Commission will contact the main customers
and competitors of the parties in its enquiries, to gather their views on the boundaries of the geographic market
as well as most of the factual information it requires to reach a conclusion on the scope of the market when
they are sufficiently backed by factual evidence.

48. Current geographic pattern of purchases. An examination of the customers' current geographic pattern of
purchases provides useful evidence as to the possible scope of the geographic market. When customers
purchase from companies located anywhere in the Community or the EEA on similar terms, or they procure
their supplies through effective tendering procedures in which companies from anywhere in the Community or
the EEA submit bids, usually the geographic market will be considered to be Community-wide.

49. Trade flows/pattern of shipments. When the number of customers is so large that it is not possible to
obtain through them a clear picture of geographic purchasing patterns, information on trade flows might be
used alternatively, provided that the trade statistics are available with a sufficient degree of detail for the
relevant products. Trade flows, and above all, the rationale behind trade flows provide useful insights and
information for the purpose of establishing the scope of the geographic market but are not in themselves
conclusive.

50. Barriers and switching costs associated to divert orders to companies located in other areas. The absence
of trans-border purchases or trade flows, for instance, does not necessarily mean that the market is at most
national in scope. Still, barriers isolating the national market have to identified before it is concluded that the
relevant geographic market in such a case is national. Perhaps the clearest obstacle for a customer to divert its
orders to other areas is the impact of transport costs and transport restrictions arising from legislation or from
the nature of the relevant products. The impact of transport costs will usually limit the scope of the geographic
market for bulky, low-value products, bearing in mind that a transport disadvantage might also be compensated
by a comparative advantage in other costs (labour costs or raw materials). Access to distribution in a given
area, regulatory barriers still existing in certain sectors, quotas and custom tariffs might also constitute barriers
isolating a geographic area from the competitive pressure of companies located outside that area. Significant
switching costs in procuring supplies from companies located in other countries constitute additional sources of
such barriers.

51. On the basis of the evidence gathered, the Commission will then define a geographic market that could
range from a local dimension to a global one, and there are examples of both local and global markets in past
decisions of the Commission.

52. The paragraphs above describe the different factors which might be relevant to define markets. This does
not imply that in each individual case it will be necessary to obtain evidence and assess each of these factors.
Often in practice the evidence provided by a susbset of these factors will be sufficient to reach a conclusion,
as shown in the past decisional practice of the Commission.

IV. CALCULATION OF MARKET SHARE

© An extract from a JUSTIS database



31997Y1209(01) Official Journal C 372 , 09/12/1997 p. 0005 - 0013 19

53. The definition of the relevant market in both its product and geograhic dimensions allows the identification
the suppliers and the customers/consumers active on that market. On that basis, a total market size and market
shares for each supplier can be calculated on the basis of their sales of the relevant products in the relevant
area. In practice, the total market size and market shares are often available from market sources, i.e.
companies' estimates, studies commissioned from industry consultants and/or trade associations. When this is
not the case, or when available estimates are not reliable, the Commission will usually ask each supplier in the
relevant market to provide its own sales in order to calculate total market size and market shares.

54. If sales are usually the reference to calculate market shares, there are nevertheless other indications that,
depending on the specific products or industry in question, can offer useful information such as, in particular,
capacity, the number of players in bidding markets, units of fleet as in aerospace, or the reserves held in the
case of sectors such as mining.

55. As a rule of thumb, both volume sales and value sales provide useful information. In cases of differentiated
products, sales in value and their associated market share will usually be considered to better reflect the relative
position and strength of each supplier.

V. ADDITIONAL CONSIDERATIONS

56. There are certain areas where the application of the principles above has to be undertaken with care. This
is the case when considering primary and secondary markets, in particular, when the behaviour of undertakings
at a point in time has to be analysed pursuant to Article 86. The method of defining markets in these cases is
the same, i.e. assessing the responses of customers based on their purchasing decisions to relative price
changes, but taking into account as well, constraints on substitution imposed by conditions in the connected
markets. A narrow definition of market for secondary products, for instance, spare parts, may result when
compatibility with the primary product is important. Problems of finding compatible secondary products
together with the existence of high prices and a long lifetime of the primary products may render relative price
increases of secondary products profitable. A different market definition may result if significant substitution
between secondary products is possible or if the characteristics of the primary products make quick and direct
consumer responses to relative price increases of the secondary products feasible.

57. In certain cases, the existence of chains of substitution might lead to the definition of a relevant market
where products or areas at the extreme of the market are not directly substitutable. An example might be
provided by the geographic dimension of a product with significant transport costs. In such cases, deliveries
from a given plant are limited to a certain area around each plant by the impact of transport costs. In
principle, such an area could constitute the relevant geographic market. However, if the distribution of plants is
such that there are considerable overlaps between the areas around different plants, it is possible that the
pricing of those products will be constrained by a chain substitution effect, and lead to the definition of a
broader geographic market. The same reasoning may apply if product B is a demand substitute for products A
and C. Even if products A and C are not direct demand substitutes, they might be found to be in the same
relevant product market since their respective pricing might be constrained by substitution to B.

58. From a practical perspective, the concept of chains of substitution has to be corroborated by actual
evidence, for instance related to price interdependence at the extremes of the chains of substitution, in order to
lead to an extension of the relevant market in an individual case. Price levels at the extremes of the chains
would have to be of the same magnitude as well.

(1) The focus of assessment in State aid cases is the aid recipient and the industry/sector concerned rather than
identification of competitive constraints faced by the aid recipient. When consideration of market power and
therefore of the relevant market are raised in any particular case, elements
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of the approach outlined here might serve as a basis for the assessment of State aid cases.

(2) For the purposes of this notice, the undertakings involved will be, in the case of a concentration, the parties
to the concentration; in investigations within the meaning of Article 86 of the Treaty, the undertaking being
investigated or the complainants; for investigations within the meaning of Article 85, the parties to the
Agreement.

(3) Definition given by the Court of Justice in its judgment of 13 February 1979 in Case 85/76, Hoffmann-La
Roche [1979] ECR 461, and confirmed in subsequent judgments.

(4) That is such a period that does not entail a significant adjustment of existing tangible and intangible assets
(see paragraph 23).

(5) Own-price elasticity of demand for product X is a measure of the responsiveness of demand for X to
percentage change in its own price. Cross-prise elasticity between products X and Y is the responsiveness
of demand for product X to percentage change in the price of product Y.
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96/280/EC: Commission Recommendation
of 3 April 1996

concerning the definition of small and medium-sized enterprises (Text with EEA relevance)

COMMISSION RECOMMENDATION of 3 April 1996 concerning the definition of small and
medium-sized enterprises (Text with EEA relevance) (96/280/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Community, and in particular Article 155, second
indent, thereof,

Whereas the implementation of the Integrated Programme in Favour of Small and Medium-Sized
Enterprises (SMEs) and the Craft Sector (hereinafter referred to as 'the Integrated Programme`) (1), in
accordance with the White Paper on Growth, Competitiveness and Employment, requires the
establishment of a coherent, visible and effective framework within which the enterprise policy in
favour of SMEs can take its place;

Whereas, well before the implementation of the Integrated Programme, various Community policies were
targeted at SMEs, each policy using different criteria to define them; whereas a number of Community
policies have developed gradually with no joint approach or overall consideration of what, objectively,
constitutes an SME; the result being a diversity of criteria used to define an SME and thus, a
multiplicity of definitions currently in use at Community level in addition to the definitions used by the
European Investment Bank (EIB) and the European Investment Fund (EIF) together with a rather wide
range of definitions in the Member States;

Whereas many Member States have no general definition and operate ad hoc with rules based on local
practice or which apply to particular sectors; whereas others adhere rigidly to the definition contained in
the Community guidelines on State aid to SMEs (2);

Whereas the existence of different definitions at Community level and at national level can create
inconsistencies and can also distort competition between enterprises; whereas the Integrated Programme
aims at a more forceful coordination between, on the one hand, the different Community initiatives in
favour of SMEs and, on the other hand, between these and the initiatives which exist at national level;
whereas these objectives cannot be realized successfully unless the question of the definition of SMEs is
clarified;

Whereas the Commission's Report to the European Council meeting in Madrid on 15 and 16 December
1995 has underlined that a refocused effort in favour of SMEs is required in order to create more jobs
across all sectors of the economy;

Whereas the 'Research` Council of 29 September 1994 agreed that preferential treatment for SMEs
should be accompanied by a clearer definition of what was meant by a small or medium-sized
enterprise; therefore it has requested the Commission to re-examine the criteria to be selected for
defining SMEs;

Whereas, in a first Report presented in 1992 at the request of the 'Industry` Council held on 28 May
1990, the Commission had already proposed limiting the proliferation of definitions in use at Community
level; specifically, it favoured the adoption of the following four criteria: number of persons employed,
turnover, balance-sheet total and independence, while proposing thresholds of 50 and 250 employees for
small and for medium-sized enterprises respectively;

Whereas this definition has been adopted in the Community guidelines on State aid for SMEs and in all
the other guidelines or communications concerning State aid which have been adopted or revised since
1992 (it applies in particular to the Commission Communication to the Member States on the
accelerated clearance of aid schemes for SMEs and of amendments of existing schemes (3), the
guidelines on State aid for environmental protection (4) and the guidelines on State aids for rescuing and
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restructuring firms in difficulty (5);

Whereas other measures adopt this definition wholly or in part, notably the Fourth Council Directive
(78/660/EEC) of 25 July 1978 based on Article 54 (3) (g) of the Treaty on the annual accounts of
certain types of companies (6), as last amended by Directive 94/8/EC (7), Council Decision 94/217/EEC
of 19 April 1994 on the provision of Community interest subsidies on loans for small and medium-sized
enterprises extended by the European Investment Bank under its temporary lending facility (8), and the
Commission's Communication (9) on the Community SME Initiative under the Structural Funds;

Whereas, however, full convergence has not yet been achieved; some programmes still fix very varied
thresholds or disregard certain criteria, such as independence;

Whereas it is appropriate that this convergence continues and is completed on the basis of the rules set
out in the Community guidelines on State aids for SMEs, and that the Commission should apply, in all
the policies it administers, the same criteria and the same thresholds which it requires Member States to
observe;

Whereas in a single market without internal frontiers, the treatment of enterprises must be based on a
set of common rules, particularly as regards State support - national or Community;

Whereas this approach is all the more necessary in view of the extensive interaction between national
and Community measures assisting SMEs, for example as regards Structural Funds and research; it
means that situations in which the Community targets its action on a certain category of SMEs and the
Member States on another must be avoided;

Whereas application of the same definition by the Commission, the Member States, the EIB and the EIF
would reinforce the consistency and effectiveness of policies targeting SMEs and would, therefore, limit
the risk of distortion of competition; whereas, moreover, many programmes intended for SMEs are
co-financed by the Member States and the European Community and, in some cases, by the EIB and
the EIF;

Whereas before proposing thresholds for defining SMEs, it should be pointed out that this attempt to
rationalize and lay down a reference standard does not mean that enterprises which exceed these
thresholds do not deserve State or Community attention; however it would be more appropriate to solve
this problem through specific measures in the framework of the relevant programmes, in particular
international cooperation programmes, rather than by adopting or maintaining a different SME definition;

Whereas the criterion of number of persons employed is undoubtedly one of the most important and
must be regarded as imperative but that introducing a financial criterion is a necessary complement in
order to grasp the real importance and performance of an enterprise and its position compared to its
competitors;

Whereas, however, it would not be desirable to adopt turnover as the sole financial criterion because
enterprise in the trade and distribution sector have by their nature higher turnover figures than those in
the manufacturing sector, thus the turnover criterion should be combined with that of the balance sheet
total, a criterion which represents the overall wealth of a business, with the possibility of one of these
two financial criteria being exceeded;

Whereas independence is also a basic criterion in that an SME belonging to a large group has access to
funds and assistance not available to competitors of equal size; whereas there is also a need to rule out
legal entities composed of SMEs which form a grouping whose actual economic power is greater than
that of an SME;

Whereas, in respect of the independence criterion, the Member States, the EIB and the EIF should
ensure that the definition is not circumvented by those enterprises which, whilst formally meeting
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this criterion, are in fact controlled by one large enterprise or jointly by several large enterprises;

Whereas stakes held by public investment corporations or venture capital companies do not normally
change the character of a firm from that of an SME, and may therefore be disregarded; the same
applies to stakes held by institutional investors, who usually maintain an 'arm's-length` relationship with
the company in which they have invested;

Whereas a solution must be found to the problem of joint stock enterprises which, although they are
SMEs, cannot state with any accuracy the composition of their share ownership due to the way in
which their capital is dispersed and the anonymity of their shareholders and cannot therefore know
whether they meet the condition of independence;

Whereas, therefore, fairly strict criteria must be laid down for defining SMEs if the measures aimed at
them are genuinely to benefit the enterprises for which size represents a handicap;

Whereas the threshold of 500 employees is not truly selective, since it encompasses almost all
enterprises (99,9 % of the 14 million enterprises) and almost three-quarters of the European economy in
terms of employment and turnover; furthermore, an enterprise with 500 employees has access to
human, financial and technical resources which fall well outside the framework of the medium-sized
enterprise, namely ownership and management in the same hands, often family-owned, and lack of a
dominant position on the market;

Whereas, not only do enterprises between 250 and 500 employees often have very strong market
positions but they also possess very solid management structures in the fields of production, sales,
marketing, research and personnel management, which clearly distinguish them from medium-sized
enterprises with up to 250 employees; whereas in the latter group, such structures are far more fragile;
whereas the threshold of 250 persons employed is therefore a more meaningful reflection of the reality
of an SME;

Whereas this threshold of 250 employees is already the most prevalent among the definitions used at
Community level and whereas it has been taken up in the legislation of many Member States as a result
of the Community guidelines on State aid for SMEs; whereas the EIB had also decided to use this
definition for a substantial part of the loans granted in the framework of the 'SME facility` provided for
in Decision 94/217/EEC;

Whereas, according to Eurostat figures, the turnover of an enterprise with 250 employees does not
exceed ECU 40 million (1994 figures); whereas it would therefore appear reasonable to apply a
threshold for turnover of ECU 40 million; whereas recent calculations show that the average ratio
between turnover and balance sheet total is 1:5 or SMEs and small enterprises (10), whereas, as a
result, the threshold for the balance-sheet total should be fixed at ECU 27 million;

Whereas, however, a distinction must be drawn, within SMEs, between medium-sized enterprises, small
enterprises and micro-enterprises; whereas the latter should not be confused with craft enterprises,
which will continue to be defined at national level due to their specific characteristics;

Whereas thresholds for small enterprises must be fixed in the same way, meaning thresholds of ECU 7
million for turnover, and ECU 5 million for balance-sheet total;

Whereas the thresholds chosen do not necessarily reflect the average SME or small enterprise but
represent ceilings designed to allow all enterprises having the characteristics of an SME or a small
enterprise to be included within one or other of the categories;

Whereas the turnover and balance-sheet total thresholds laid down for defining SMEs should be revised
as the need arises to take account of changing economic circumstances such as price levels and
increases in the productivity of enterprises;
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Whereas the Community guidelines on State aids for SMEs will be aligned by replacing the currently
used definitions with a reference to those set out in this Recommendation;

Whereas it is necessary to provide that when the Fourth Council Directive 78/660/EEC, which affords
Member States the right to exempt SMEs from certain obligations relating to the publication of their
accounts, is next amended, the Commission will propose that the existing definition be replaced by a
reference to this Recommendation;

Whereas it would also be desirable for evaluations made of measures in favour of SMEs that the
Commission, the Member States, the EIB and the EIF state exactly which enterprises benefit from
them, distinguishing various categories of SME according to size, as greater knowledge of the recipients
makes it possible to adjust and better target the measures proposed for SMEs, and consequently renders
them more effective;

Whereas, given that a certain degree of flexibility must be permitted to the Member States, the EIB and
the EIF to fix thresholds lower than the Community thresholds if they wish to direct their measures
towards a specific category of SME, these thresholds represent only maximum limits;

Whereas it is also possible for the Member States, the EIB and the EIF, for reasons of administrative
simplification, to retain only one criterion, notably that of the number of employees, for the
implementation of some of their policies. However, this flexibility does not apply to the various State aid
frameworks where the financial criteria must also be respected;

Whereas this Recommendation concerns only the definition of SMEs used in Community policies applied
within the Community and the European Economic Area,

MAKES THIS RECOMMENDATION:

Article 1

Member States, the European Investment Bank and the European Investment Fund are invited:

- to comply with the provisions set out in Article 1 of the Annex for their programmes directed
towards 'SMEs`, 'medium-sized enterprises`, 'small enterprises` or 'micro-enterprises`,

- to comply with the ceilings chosen for the turnover and balance-sheet total where they are amended
by the Commission in accordance with Article 2 of the Annex,

- to take the necessary steps with a view to using the size classes set out in Article 3 (2) of the
Annex, especially where the monitoring of Community financial instruments is concerned.

Article 2

The thresholds specified in Article 1 of the Annex are to be regarded as ceilings. Member States, the
European Investment Bank and the European Investment Fund may, in certain cases, choose to fix
lower thresholds. In implementing certain of their policies, they may also choose to apply only the
criterion of number of employees, except in fields to which the various rules on State aid apply.
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Article 3

To enable the Commission to evaluate what progress has been made, Member States, the European
Investment Bank and the European Investment Fund are invited to inform the Commission, before 31
December 1977, of the measures they have taken to comply with this Recommendation.

Article 4

This Recommendation concerns the definition of SMEs in Community policies applied within the
Community and the European Economic Area and is addressed to the Member States, the European
Investment Bank and the European Investment Fund.

Done at Brussels, 3 April 1996.

For the Commission

Christos PAPOUTSIS

Member of the Commission
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ANNEX

DEFINITION OF SMALL AND MEDIUM-SIZED ENTERPRISES ADOPTED BY THE COMMISSION

Article 1

1. Small and medium-sized enterprises, hereinafter referred to as 'SMEs`, are defined as enterprises
which:

- have fewer than 250 employees, and
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- have either,

an annual turnover not exceeding ECU 40 million, or

an annual balance-sheet total not exceeding ECU 27 million,

- conform to the criterion of independence as defined in paragraph 3.

2. Where it is necessary to distinguish between small and medium-sized enterprises, the 'small
enterprise` is defined as an enterprise which:

- has fewer than 50 employees and

- has either,

an annual turnover not exceeding ECU 7 million, or

an annual balance-sheet total not exceeding ECU 5 million,

- conforms to the criterion of independence as defined in paragraph 3.

3. Independent enterprises are those which are not owned as to 25 % or more of the capital or the
voting rights by one enterprise, or jointly by several enterprises, falling outside the definition of an SME
or a small enterprise, whichever may apply. This threshold may be exceeded in the following two
cases:

- if the enterprise is held by public investment corporations, venture capital companies or institutional
investors, provided no control is exercised either individually or jointly,

- if the capital is spread in such a way that it is not possible to determine by whom it is held and if
the enterprise declares that it can legitimately presume that it is not owned as to 25 % or more by one
enterprise, or jointly by several enterprises, falling outside the definitions of an SME or a small
enterprise, whichever may apply.

4. In calculating the thresholds referred to in paragraphs 1 and 2, it is therefore necessary to cumulate
the relevant figures for the beneficiary enterprise and for all the enterprises which it directly or
indirectly controls through possession of 25 % or more of the capital or of the voting rights.

5. Where it is necessary to distinguish micro-enterprises from other SMEs, these are defined as
enterprises having fewer than 10 employees.

6. Where, at the final balance sheet date, an enterprise exceeds or falls below the employee thresholds
or financial ceilings, this is to result in its acquiring or losing the status of 'SME`, 'medium-sized
enterprise`, 'small enterprise` or 'micro-enterprise` only if the phenomenon is repeated over two
consecutive financial years.

7. The number of persons employed corresponds to the number of annual working units (AWU), that is
to say, the number of full-time workers employed during one year with part-time and seasonal workers
being fractions of AWU. The reference year to be considered is that of the last approved accounting
period.

8. The turnover and balance sheet total thresholds are those of the last approved 12-month accounting
period. In the case of newly-established enterprises whose accounts have not yet been approved, the
thresholds to apply shall be derived from a reliable estimate made in the course of the financial year.
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Article 2

The Commission will amend the ceilings chosen for the turnover and balance-sheet total as the need
arises and normally every four years from the adoption of this Recommendation, to take account of
changing economic circumstances in the Community.

Article 3

1. The Commission undertakes to adopt the appropriate measures to ensure that the definition of SMEs,
as set out in Article 1, applies to all programmes managed by it in which the terms 'SME`,
'medium-sized enterprise`, 'small enterprise` or 'micro-enterprise` are mentioned.

2. The Commission undertakes to adopt the appropriate measures to adapt the statistics that it produces
in line with the following size-classes:

- 0 employees,

- 1 to 9 employees,

- 10 to 49 employees,

- 50 to 249 employees,

- 250 to 499 employees,

- 500 employees plus.

3. Current Community programmes defining SMEs with criteria other than those mentioned in Article 1
will continue, during a transitional period, to be implemented to the benefit of the enterprises which
were considered SMEs when these programmes were adopted. Any modification of the SME definition
within these programmes can be made only by adopting the definition contained herein and by replacing
the divergent definition with a reference to this Recommendation. This transitional period should in
principle end at the latest on 31 December 1997. However, legally binding commitments entered into by
the Commission on the basis of these programmes will remain unaffected.

4. When the Fourth Council Directive 78/660/EEC is amended, the Commission will propose that the
existing criteria for defining SMEs be replaced by a reference to the definition contained in this
Recommendation.

5. Any provisions adopted by the Commission which mention the terms 'SME`, 'medium-sized
enterprise`, 'small enterprise` or 'micro-enterprise`, or any other such term, will refer to the definition
contained in this Recommendation.
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